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Al l o ca tion Of Fault Under Section 
2-1117 And Inclusion Of Settling 

Pa rties On Verdict Fo rm

In S k a ggs v. Senior Services of C e n tra l
Il l i n o i s , I n c ., 2005 WL 245758 (4th Dist.,
J a n u a ry 27, 2 0 0 5 ) , the plaintiff, An n a
Sk a g g s , h i red defendant Help at Home to
take her to vote at a building occupied by
d e fendant Senior Se rv i c e s . Help at Hom e’s
e m p l oyee drove the plaintiff to the build-
ing and parked the van near a depre s s i on in
the parking lot. When the plaintiff fin-
ished voting and attempted to get back
into the van, she fe ll and broke both of her
a n k l e s . The plaintiff sued Senior Se rv i c e s
and Help at Home for negligence.

B e f o re the plaintiff ’s complaint was filed,
Help at Home filed a petition for bankru p t-
cy. The bankru p t cy court later gra n t e d
Senior Se rv i c e s ’ p e t i t i on for con t ri b u t i on
against Help at Hom e . In the circuit court ,
Senior Se rvices also filed a counterclaim for
c on t ri b u t i on against Help at Hom e .

The plaintiff and Help at Home later nego-
tiated a settlement, w h i ch provided that any
m on ey actually re c e i ved by the plaintiff
would be all owed as a credit against liability
that might be imposed upon Se n i o r
Se rv i c e s . A motion was then filed re q u e s t-
ing the circuit court find the proposed set-
tlement to be in good faith in accord a n c e
with the Con t ri b u t i on Act (740 ILC S
100/0.01 through 5) and bar any claim for
c on t ri b u t i on or any other claim against
Help at Hom e . Over Senior Se rv i c e s ’ o b j e c-
t i on , the circuit court found the settlement
to be in good faith. Senior Se rv i c e s
appealed the ru l i n g.

A fter analyzing the Con t ri b u t i on Ac t , t h e
a p p e llate court stated that the real issue in
this case is the possibility that by their set-
t l e m e n t , Help at Home and the plaintiff
d e s t royed Senior Se rv i c e s ’ right to have the
t rier of fact consider Help at Hom e’s per-
centage of fault when determining Se n i o r
Se rv i c e s ’ l i a b i l i ty under section 2-1117 of
the Code of Civil Pro c e d u re . (735 ILC S
5 / 1 - 1 1 1 7 ) . Se c t i on 2-1117 provides that in

cases such as these: “a ll defendants found
liable are jointly and seve ra lly liable for the
p l a i n t i f f ’s past and future medical and
m e d i ca lly related expenses. Any defe n d a n t
whose fault, as determined by the trier of
f a c t , is less than 25% of the total fault
a t t ributable to the plaintiff, the defe n d a n t s
sued by the plaintiff, and any third - p a rty
d e fendant except the plaintiff ’s employe r,
s h a ll be seve ra lly liable for all other dam-
a g e s . ” (735 ILCS 5/1-1117); S k a ggs, 2 0 0 5
WL 245758 at *5.

The appellate court indicated that under
the current language, t h e re are two possible
i n t e rp re t a t i ons of section 2-1117. The first
i n t e rp re t a t i on is that section 2-1117 does
not all ow for a settling defendant dismissed
f rom the case to be con s i d e red in appor-
t i oning liability. A trial court may con s i d e r
the settling defendant as no longer a
“d e fendant sued by the plaintiff. ” A secon d
i n t e rp re t a t i on may be that the settling
d e fendant had actually been sued, and the
fact that the defendant settled does not
p revent incl u s i on for purposes of section 2-
1 1 1 7 . S k a ggs, 2005 WL 245758 at *5.

The appellate court went on to say that if a
settling defendant may not be incl u d e d
under section 2-1117, a plaintiff could sue
two defe n d a n t s , one who is pri m a ri ly at
fault but indigent and one who is minimal-
ly at fault but wealthy. By settling with the
indigent defe n d a n t , the plaintiff could cir-
c u mvent the applica t i on of section 2-1117,
leaving the wealthy defe n d a n t , even though
m i n i m a lly liable, j o i n t ly liable for all dam-
ages because the settling defe n d a n t’s port i on
of fault can no longer be con s i d e re d . Su ch
an arrangement would constitute bad faith
and coll u s i on as the parties to the settlement
would be acting to depri ve the non - s e t t l i n g
p a rty of its statutory right to seve ral liability
for non - m e d i cal expenses. H ow eve r, if the
n on-settling defendant is more than 25% at
f a u l t , t h e re would be no problem with an
o t h e rwise “go o d - f a i t h” s e t t l e m e n t . I d.

C on s i d e ring these issues, the appellate court
d e t e rmined that it would be pre m a t u re to
a p p rove the settlement without an interp re-
t a t i on of section 2-1117, b e cause it is not
clear whether Senior Se rvices is more than

25% at fault. If Senior Se rvices is more than
25% at fault, then the settlement would
appear to be in “good faith” re g a rdless of the
c o u rt’s interp re t a t i on of section 2-1117 as
the plaintiff and Help at Home would not
be destroying Senior Se rv i c e s ’ rights under
s e c t i on 2-1117. H ow eve r, if Senior Se rv i c e s
is less than 25% at fault, Senior Se rv i c e s ’
rights under section 2-1117 would be jeop-
a rd i zed if there was a chance Help at
H om e’s percentage of fault might not be
c on s i d e red for determining section 2-1117
l i a b i l i ty. I d. at *6.

In making its decision , the appellate court
l o oked to the Su p reme Court of Ill i n o i s ’
re c o g n i t i on , p rior to the latest rev i s i on , t h a t
“the clear legislative intent behind section 2-
1117 is that minimally re s p onsible defe n-
dants should not have to pay entire damage
a w a rd s . ” Se e, U n z i c k er v. K raft Fo o d
I n gredients Corp., 203 Ill.2d 64, 783 N.E.2d
1024 (2002). The rev i s i on to section 2-1117
p revents a plaintiff ’s employer from being
c on s i d e red in the apport i oning of fault, b u t
the legislative intent remains the same with
respect to minimally re s p onsible defe n-
d a n t s . The appellate court believed that
f o rcing a minimally re s p onsible defe n d a n t
to shoulder the non - m e d i cal expenses on ly
b e cause the more culpable defendant settled
would all ow plaintiffs to circ u mvent the
p u rpose of the statute. S k a ggs, 2005 W L
245758 at *6.

Based on this analys i s , the appellate court
d e t e rmined that on ly by interp reting section
2-1117 to include settling defendants ca n
s e c t i on 2-1117 re i n f o rce the policies of the
C on t ri b u t i on Ac t . I n cluding settling defe n-
dants in apport i oning liability does not dis-
c o u rage settlements, but it cert a i n ly better
p romotes equitable apport i onment of dam-
ages according to re l a t i ve fault. The plain
language of the statute includes “d e fe n d a n t s
sued by the plaintiff. ” 735 ICLS 5/2-1117.
E ven though a defendant settles with a
plaintiff and is dismissed from the ca s e, t h a t
d e fendant does not lose its status as a defe n-
dant sued by the plaintiff. T h e re f o re, t h e
a p p e llate court held that section 2-1117
re q u i res the trier of fact to consider the per-
centage of fault of settling defe n d a n t s . I n
this ca s e, b e cause section 2-1117 all ow e d
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the trier of fact to consider Help at Hom e’s
p e rcentage of fault, the appellate court ru l e d
that the trial court did not abuse its discre-
t i on in finding a good-faith settlement. I d .

A R B IT RATION HEARI N G S

Effect Of Fa i l u re To Comply With Rule 237
Pro d u c tion Request At Ar b i tra tion He a ri n g

In G o vernment Employees Insurance Co. v.
S m i t h, 2005 WL 292233 (1st Dist.,
J a n u a ry 11, 2 0 0 5 ) , the plaintiff, G e i c o,
filed a subro g a t i on action against the
d e fe n d a n t , David Sm i t h , for pro p e rty
damage related to a traffic accident with
R o s a lyn Wa l t on , a Geico insure d . Du ri n g
the discove ry phase of the ca s e, the defe n-
dant served two Rule 237 pro d u c t i on
requests on Geico. The first re q u e s t
demanded that Geico produce the cl a i m
adjuster at arb i t ra t i on . The second re q u e s t
demanded that Geico produce the cl a i m
adjuster and John Ciull o, Geico estimator,
at arb i t ra t i on .

The mandatory arb i t ra t i on hearing took
place and Geico did not produce anyone at
the heari n g. The arb i t rators unanimously
ruled in favor of Geico but indicated in the
a w a rd that Geico had acted in bad faith at
the hearing for failing to produce a Ru l e
237 witness that the defendant re q u e s t e d
be pro d u c e d .

Geico and the defendant rejected the arb i-
t ra t i on award . The defendant then filed a
m o t i on to bar Geico from producing ev i-
dence at trial on the grounds that Geico
failed to produce its employee to testify at
the arb i t ra t i on hearing pursuant to the Ru l e
237 notice to produce and because the arb i-
t rators found Geico to have participated in
bad faith at the arb i t ra t i on heari n g. G e i c o
re s p onded that it was not under a duty to
p roduce Ciullo pursuant to the Rule 237
notice because Ciullo was not an employe e
of Geico, but ra t h e r, was an employee of the
repair shop. The trial judge granted the
d e fe n d a n t’s motion to bar Geico from pre-
senting evidence at tri a l . The defe n d a n t
then filed a motion for summary judgment,
w h i ch was gra n t e d , and Geico appealed.

The issue on appeal was whether the trial
court’s sanction, which barred Geico from
presenting evidence at trial due to Geico’s
failure to comply with Rule 237, was an
abuse of discretion, where the defendant
requested that Geico produce its “claims
adjuster” and Geico failed to do so. The
granting of the summary judgment motion
was also an issue on appeal. The appellate
court determined that the sanction imposed
by the trial court was pursuant to Rule 237.
Government Employees Insurance Co., 2005
WL 292233 at *5.

Illinois Su p reme Court Rule 237(b) states
in pertinent part : “The appearance at the
t rial of a party or a person who at the time
of trial is an officer, d i re c t o r, or employee of
a party may be re q u i red by serving the
p a rty with a notice designating the person
who is re q u i red to appear. U p on a failure to
c om p ly with the notice, the court may
enter any order that is just, i n cluding any
o rder provided for in Rule 219(c) that may
be appro p ri a t e . ”

Illinois Su p reme Court Rule 90(g) prov i d e s
that Rule 237 is equally applicable to arb i-
t ra t i on hearings and tri a l s . Se e, G o vern m e n t
E m p l oyees Insurance v. C a m p b el l, 3 3 5
Ill . Ap p.3d 930, 9 3 3 , 781 N.E.2d 639 (1st
D i s t . 2 0 0 2 ) . Illinois Su p reme Court Ru l e
91(b) provides that parties to an arb i t ra t i on
must participate in the proceedings in go o d
faith and in a meaningful manner. Se e, S ta te
Fa rm Mutual Insurance Co. v. Sa n t i a go, 3 4 4
Ill . Ap p.3d 1010, 1 0 1 3 , 801 N.E.2d 142 (1st
D i s t . 2 0 0 3 ) . Fi n a lly, Illinois Su p reme Court
Rule 219(c) states that failure to com p ly
with a Rule 237(b) notice may include an
o rder barring the offending party from pre-
senting any evidence or witnesses. Se e,
Sa n t i a go, 344 Ill . Ap p.3d at 1013.

The appellate court noted that sanctions for
failing to com p ly with a Rule 237 notice are
to be imposed when failure to com p ly is
d e t e rmined to be unre a s on a b l e . A circ u i t
c o u rt’s decision barring a party from pre-
senting evidence at trial and imposing sanc-
t i ons is subject to an abuse of discre t i on
s t a n d a rd of rev i ew and an abuse of discre-
t i on occurs when the court’s ruling is arb i-
t ra ry or exceeds the bounds of re a s on .
G o vernment Employees Insurance Co., 2 0 0 5
WL 292233 at *6; citing Sa n t i a go, 3 4 4
Ill . Ap p.3d at 1013, and C a m p b el l, 3 3 5
Ill . Ap p.3d at 933.

In this ca s e, the defe n d a n t’s Rule 237 sup-
plemental notice to produce requested that
Geico produce two individuals, G e i c o’s
claims adjuster and Ciull o. Geico failed to
p roduce either individual and failed to
s p e c i f i ca lly notify the defendant that Ciull o
was not an employee of Geico. The arb i t ra-
tors found Geico to be acting in bad faith
b e cause of the absence of Ciullo but the
a p p e llate court indicated that since Ciull o
was not an employee of Geico, that was not
a proper basis for a bad faith finding.
H ow eve r, G e i c o’s failure to produce the
Geico claims adjuster at the hearing was in
v i o l a t i on of Rule 237, even if the arb i t ra t o r s
did not make that explicit finding.

Once the defendant made the motion to bar
a ll evidence from Geico, the burden was
placed on Geico to demon s t rate why its
n on c ompliance with the defe n d a n t’s Ru l e
237 notice to produce was “re a s onable or the

result of extenuating circ u m s t a n c e s . ”
C a m p b el l, 335 Ill . Ap p.3d at 933. The appel-
late court noted that Geico produced no
evidence with re g a rd to its non c om p l i a n c e
in producing the claims adjuster either
b e f o re the trial court or the appellate court .
G o vernment Employees Insurance Co. , 2 0 0 5
WL 292233 at *7-8.

The appellate court ruled that Geico had an
o b l i g a t i on to produce the cl a i m’s adjuster at
the arb i t ra t i on hearing pursuant to the Ru l e
237 notice to produce by the defe n d a n t .
T h e re f o re, t h e re was no abuse of discre t i on
in the trial court’s order barring Geico from
p resenting testimony or evidence at tri a l . I n
a d d i t i on , t h e re was no error in the tri a l
c o u rt’s granting of summary judgment in
favor of the defe n d a n t . The trial court’s ru l-
ings were affirm e d . I d. at *8.

P ROX I M ATE CAU S E

S u m m a ry Judgment Ap p ro p ri a te Wh ere
Prox i m a te Cause Is Based On Speculati o n

In Mann v. Pro d u c er’s Chemical Company,
2005 WL 396584 (1st Dist., Fe b ru a ry 15,
2 0 0 5 ) , the decedent, B ro oks Mann, w a s
k i lled when he was hit by a car while cro s s-
ing a stre e t . The decedent and another
high school student, Au d rey Fox , w e re
walking home from school when Fox
c rossed Route 59 and stopped to sit on a
w a ll on the other side of the stre e t . Fox
then saw the decedent cross Route 59 in
f ront of a stopped tru ck . As soon as the
decedent stepped past the tru ck , a speeding
ve h i cle dri ven by defe n d a n t , R om a u s
M e s a , w h i ch drove around the stopped
t ru ck through a ye ll ow - m a rked no-dri ve
zon e, s t ru ck and killed him. The decedent’s
estate sued Mesa, the tru ck dri ver (Bart ow )
and the owner of the tru ck (PCC ) .

Fox testified that while the decedent was
c rossing in front of the tru ck , B a rt ow
w a ved him acro s s . B a rt ow testified that the
decedent started running across the stre e t
when he noticed the arrow turn gre e n .
B a rt ow also stated that he never made eye
c ontact with the decedent and neve r
w a i ved him across but he did re a ch for his
air horn cord over his left shoulder when
he saw the decedent was about to be hit by
M e s a’s ve h i cl e . No other witnesses to the
accident testified that they saw the tru ck
d ri ver wave to the decedent other than Fox .
M a n n, 2005 WL 396584 at *1-2.

A fter all of the witnesses to the accident
w e re deposed, PPC and Bart ow filed a
m o t i on for summary judgment. The tri a l
c o u rt granted the motion based on the
pleadings and depositions and found that
the plaintiff could not prove prox i m a t e
cause because the decedent continued to



c ross the street without doing anything dif-
fe rent from what he had been doing before
he supposedly saw Bart ow wave at him.
The trial court also found that it would be
p u re speculation to find that the decedent
was looking at Bart ow and that he re l i e d
on Bart ow’s gesture . Since case law states
that speculation is not enough, the tri a l
c o u rt granted the motion for summary
j u d g m e n t . The plaintiff appealed the ru l-
i n g. I d. at *2.

The plaintiff argued that the trial court
e r red in entering summary judgment in
favor of PCC and Bart ow because the tri a l
c o u rt impro p e rly re s o lve d , as a matter of
l a w, the “f a c t u a l” q u e s t i on of whether the
decedent relied on Bart ow’s signal in cro s s-
ing the stre e t . P CC and Bart ow re s p on d e d
that summary judgment was appro p ri a t e
b e ca u s e : (1) Bart ow owed no duty of ca re to
the decedent; (2) the plaintiff failed to cre-
ate a genuine issue of material fact as to
whether Bart ow bre a ched a duty of ca re ;
and (3) the plaintiff failed, as a matter of
l a w, to prove the alleged negligence of
B a rt ow was a proximate cause of the acci-
d e n t . I d. at *3.

The appellate court noted that in a negli-
gence action , the plaintiff is re q u i red to
p rove : (1) the defendant owed a duty of re a-
s onable ca re to the plaintiff; (2) the defe n-
dant bre a ched that duty; and (3) the bre a ch
was the proximate cause of the plaintiff ’s
i n j u ry. Wi egman v. Hi t ch-Inn Post of
L i b ertyv i l l e, I n c . , 308 Ill . Ap p.3d 789, 7 9 5 ,
721 N.E.2d 614 (2nd Dist. 1 9 9 9 ) . The issue
of proximate cause is usually a question of
fact for a jury. Wojtowicz v. C erva n te s, 2 8 4
Ill . Ap p.3d 524, 5 3 1 , 672 N.E.2d 357 (1st
D i s t . 1 9 9 6 ) . H ow eve r, a plaintiff mu s t
d e m on s t rate proximate ca u s e . Ot h e rw i s e,
he has failed to establish a p rima fac i e ca s e
and a directed ve rdict is pro p e r. An d , w h e re
the pleadings, d e p o s i t i on s , and other ev i-
dence before the court show that at trial a
ve rdict would have to be dire c t e d , e n t ry of
s u m m a ry judgment is pro p e r. M a n n, 2 0 0 5
WL 396584 at *3, citing Kennedy v. Joseph T.
Ryerson & Sons, I n c ., 182 Ill . Ap p.3d 914,
9 1 8 , 538 N.E.2d 748 (1st Dist. 1 9 8 9 ) .

Proximate cause has two com p on e n t s : ca u s e
in fact (a matter of re a s onable cert a i n ty) and
legal cause (a question of fore s e e a b i l i ty ) .
First Spri n gf i eld Bank & Trust v. G a l m a n,
188 Ill.2d 252, 2 5 7 - 5 8 , 720 N.E.2d 1068
( 1 9 9 9 ) . Cause in fact exists where there is a
re a s onable cert a i n ty that a defe n d a n t’s acts
caused the injury or damage. A defe n d a n t’s
c onduct is a cause in fact of the plaintiff ’s
i n j u ry on ly if that conduct is a material ele-
ment and a substantial factor in bri n g i n g
about the injury. A defe n d a n t’s conduct is a
m a t e rial element and a substantial factor in
b ringing about an injury if, absent that con-
d u c t , the injury would not have occurre d .

M a n n, 2005 WL 396584 at *3, citing Fi r s t
S p ri n gf i el d, 188 Ill.2d at 258.

In this ca s e, the plaintiff relies on Se c t i on
324A of the Restatement (Se c ond) of To rt s ,
w h i ch states:

One who undert a k e s , g ra t u i t o u s ly
or for con s i d e ra t i on , to render ser-
vices to another which he should
re c o g n i ze as necessary for the pro-
t e c t i on of a third person or his
t h i n g s , is subject to liability to the
t h i rd person for phys i cal harm
resulting from his failure to exe r-
cise re a s onable ca re to protect his
u n d e rt a k i n g, i f :

( a ) his failure to exe rcise re a s on-
able ca re increases the risk of such
h a rm , o r
( b ) he has undertaken to perf o rm
a duty owed by the other to the
t h i rd person , or 
( c ) the harm is suffe red beca u s e
of reliance of the other or the third
p e r s on upon the undert a k i n g. ”
Restatement (Se c ond) of To rt s ,
Se c t . 324A (1965).

The appellate court indicated that under a
v o l u n t a ry undertaking theory, to establish
p roximate cause of the injury, the ca u s e - i n -
fact com p onent re q u i res a showing that a
plaintiff relied on the defe n d a n t’s con d u c t .
Restatement (Se c ond) of To rt s , Se c t . 3 2 4 A
( 1 9 6 5 ) . As applied to this ca s e, Se c t i on
324A(c) re q u i red the plaintiff to show the
decedent relied on Bart ow’s wave in con t i n-
uing to cross the street without ch e cking for
other traffic at the point he was stru ck by
M e s a’s ve h i cl e . The court stated that the
s h owing of reliance by the decedent is nec-
e s s a ry to establish that Bart ow’s act of wav-
ing the decedent through the intersection “i s
a material element and a substantial factor
in bringing about an injury if, absent that
c on d u c t , the injury would not have
o c c u r re d . ” M a n n, 2005 WL 396584 at *4,
citing First Spri n gf i el d, 188 Ill.2d at 258.

The trial court found the plaintiff ’s ev i-
dence to be mere speculation . The appel-
late court advised that it is well settled that
l i a b i l i ty cannot be pre d i cated upon surm i s e
or con j e c t u re as to the cause of an injury,
but liability can be established where there
is a re a s onable cert a i n ty that the defe n-
d a n t’s actions caused the injury. Wi eg m a n,
308 Ill . Ap p.3d at 795; Wo j t o w i c z, 2 8 4
Ill . Ap p.3d at 531. While this can be estab-
lished from circumstantial ev i d e n c e, a fact
is not “established by circumstantial ev i-
dence unless the circumstances are of such
a nature and so related to each other that it
is the on ly pro b a b l e, not mere ly possible,
c on cl u s i on that can be drawn there f rom . ”
M a n n, 2005 WL 396584 at *5, c i t i n g

Wi eg m a n, 308 Ill . Ap p.3d at 796.

Based on the case law, the appellate court
d e t e rmined that if the existence or non e x i s-
tence of reliance by the decedent on
B a rt ow’s wave were equally pro b a b l e, t h e n
the plaintiff is unable to establish that there
is a “re a s onable cert a i n ty that the defe n-
d a n t’s acts caused the injury ” a n d , t h e re f o re,
failed to establish proximate ca u s e .
Wi eg m a n, 308 Ill . Ap p.3d at 795. T h e re was
no direct evidence on the question of
reliance because the decedent neve r
regained consciousness after the accident.
As for circumstantial ev i d e n c e, the on ly wit-
ness who testified that Barstow waived was
Fox and she admitted that the decedent
c ontinued along his same path and did not
do anything diffe rent after the wave . M a n n,
2005 WL 396584 at *6-7.

Based on the evidence pre s e n t e d , the appel-
late court held that where non - reliance by
the decedent on the alleged wave was just as
p robable as reliance by the decedent on the
w a ve, the con cl u s i on that there was re l i a n c e
on the alleged wave is a matter of specula-
t i on , s u rmise and con j e c t u re and a trier of
fact cannot make such a con cl u s i on .
T h e re f o re, the appellate court ruled that
s u m m a ry judgment for defendants PCC
and Bart ow was appro p ri a t e .

D UTY OF CA RE

Al l ega tions Of B O CA Vi o l a tions Barre d
S e c tion 2-615 Dismissal

In Marshall v. B u r ger King, 2005 W L
545386 (2nd Dist., M a rch 4, 2 0 0 5 ) , t h e
d e c e d e n t , D e t roy Marshall , I I I , was kill e d
when a car dri ven by defe n d a n t , Pa m e l a
Fri t z , c rashed through the wall of a Burger
King re s t a u rant and stru ck him. The acci-
dent happened when Fritz when trying to
l e a ve Burger King and she backed her ca r
into a lamppost in the parking lot. Dri v i n g
f o rw a rd from the lamppost, she lost con t ro l
of her ve h i cl e, d rove up on the sidew a l k ,
b e came airb o rne and crashed through the
l a r g e ly windowed wall of the re s t a u ra n t .

The decedent’s estate filed suit against
d e fendants Burger King and its fra n ch i s e
ow n e r, D a ve k i z , I n c . , for their failure to
e xe rcise due ca re in the design and con-
s t ru c t i on of the re s t a u rant by not install i n g
p ro t e c t i ve barriers around the building.
The plaintiff claimed that these failure s
w e re the proximate cause of the decedent’s
i n j u ri e s . The pro p e rty owner defe n d a n t s
filed a motion to dismiss pursuant to sec-
t i on 2-615 of the Illinois Code of Civil
Pro c e d u re . T h ey argued they had no duty
under the law to protect their patrons from
the threat of ru n a w ay cars crashing into the
re s t a u ra n t . The trial court granted the
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m o t i on and the plaintiff appealed.

The issue on appeal was whether the tri a l
c o u rt erred in holding that the defe n d a n t s
had no duty to take any of the pre ca u t i on s
cited by the plaintiff in the com p l a i n t . T h e
elements of a com m on-law action for negli-
gence are : (1) a duty owed by the defe n d a n t
to the plaintiff; (2) a bre a ch of that duty by
the defe n d a n t ; and (3) an injury to the plain-
tiff prox i m a t e ly resulting from the bre a ch .
Trevino v. Flash Cab Co. , 272 Ill . Ap p. 3 d
1 0 2 2 , 1 0 2 7 , 651 N.E.2d 723 (1st Dist.
1 9 9 5 ) . Whether a duty exists depends upon
whether the parties stand in such a re l a t i on-
ship to one another that the law imposes an
o b l i g a t i on on the defendant to act re a s on-
a b ly for the pro t e c t i on of the plaintiff.
M a r s h a l l, 2005 WL 545386 at *2, c i t i n g
Ellison v. Vi l l a ge of No rt h b ro ok, 2 7 2
Ill . Ap p.3d 559, 5 6 6 , 650 N.E.2d 1059 (1st
D i s t . 1 9 9 5 ) .

The plaintiff ’s complaint stated a cause of
a c t i on against the defendants for negli-
g e n c e . The plaintiff alleged specific ways in
w h i ch the defendants failed to guard
against the possibility of cars penetra t i n g
the re s t a u rant and injuring patron s . T h e
a p p e llate court held that based on the all e-
g a t i ons in the com p l a i n t , it could not say as
a matter of law, that such pre ca u t i ons were
b eyond the duty of re a s onable ca re owed by
a premises owner in the defe n d a n t s ’ s i t u a-
t i on . The appellate court cited to and re l i e d
on two Illinois cases that have re c o g n i ze d
the duty of premises owners to protect inv i-
tees from the dangers of ru n a w ay ve h i cl e s
despite the re l evant ra ri ty of such incidents.
Se e, Ray v. Cock Robin, I n c ., 57 Ill.2d 19,
2 3 , 310 N.E.2d 9 (1974) and M a rq u a rdt v.
C ern o c k y, 18 Ill . Ap p.2d 135, 1 3 7 - 3 8 , 1 5 1
N.E.2d 109 (2nd Dist. 1 9 5 8 ) .

In granting the motion to dismiss, the tri a l
c o u rt cited to policy re a s ons why the
d e fendants should not be held re s p on s i b l e
for failing to insure that ru n a w ay ve h i cl e s
could not penetrate the re s t a u ra n t . T h e
t rial court determined that the pre ca u t i on s
the plaintiff cited could com p romise the
aesthetic qualities of business pre m i s e s .
The appellate court re s p onded that by re ly-
ing on the policy re a s on s , the trial court
was ove rl o oking the plaintiff ’s all e g a t i on
that the defendants departed from custom
and practice in the industry, as well as vio-
lated the Building Officials and Code
Ad m i n i s t ra t o r s ’ ( B OCA) building code, b y
not taking the asserted pre ca u t i on s .
M a r s h a l l, 2005 WL 545386 at *3.

The appellate court determined that in
a lleging that the defe n d a n t s ’ c onduct was
u n re a s onable in light of an industry code,
as well as custom and usage, the plaintiff
c reated a question of fact as to whether the
d e fe n d a n t s ’ f a i l u re to take pre ca u t i ons was

a bre a ch of their duty of re a s onable ca re,
despite whatever cost or inconve n i e n c e
would be inv o lved in exe rcises that duty.
I d. at *4.

The appellate court was also not persuad-
ed by the principal cases cited by the
d e fe n d a n t s , Simmons v. Al d i - B re n n er Co.,
162 Ill . Ap p.3d 238, 515 N.E.2d 403 (3rd
D i s t . 1987) and S tutz v. Ka m m, 2 0 4
Ill . Ap p.3d 898, 562 N.E.2d 399 (4th Dist.
1 9 9 0 ) . In S i m m o n s, a gro c e ry store patron
lost consciousness as she was driving into
the parking lot and drove through the
glass front wall of the store, k i lling seve ra l
other patron s . The appellate court
reversed the jury’s ve rdict and ruled that a
d u ty did not legally exist re q u i ring the
d e fendant to protect against the injury
caused by the ve h i cle because it would be
m e re speculation to say the safe ty fe a t u re s
would have prevented the accident.

In S tu t z, a dri ver accidentally drove off the
rear edge of a parking lot of a dri ver serv i c e
f a c i l i ty and crashed into the building. T h e
a p p e llate court upheld the section 2-615 dis-
missal of the complaint because it held a
d u ty did not legally exist that re q u i red the
d e fendants to prevent the type of harm that
o c c u r re d . In this ca s e, the appellate court
d e clined to foll ow S i m m o n s and S tu t z
b e cause it disagreed with the re a s oning pro-
vided by the appellate courts in each ca s e .
M a r s h a l l, 2005 WL 545386 at *4-6.

Based on the appellate court’s ruling that the
a ll e g a t i ons asserting BOCA violations auto-
m a t i ca lly created a question of fact, the tri a l
c o u rt’s dismissal was reversed and the ca s e
was re m a n d e d . A dissenting opinion was
i n cluded in which the dissenter disagre e d
that a duty of ca re existed. The dissent re l i e d
on the cases cited by the defe n d a n t , S i m m o n s
and S tu t z. The dissent was also con c e rn e d
that the court relied on the BOCA violation
a ll e g a t i on s , even though the plaintiff failed
to identify which codes were violated and if
those codes were in effect in the town at
i s s u e . I d. at 6-7.

S TATUTE OF LI M ITATI O N S

Use Of M i s taken Identi ty To Toll 
S ta tu te Of L i m i ta ti o n s

In Pruitt v. Perva n, 2005 WL 396585 (1st
D i s t . , Fe b ru a ry 15, 2 0 0 5 ) , the plaintiff,
J e n n i fer Pru i t t , fe ll on a stairw ay of a build-
ing she was visiting. She filed suit against
Wo l i n - Lev i n , the pro p e rty managers, f o r
n e g l i g e n t ly maintaining the building.
Ap p rox i m a t e ly six months after the statute
of limitations expire d , the plaintiff learn e d
d u ring discove ry that the pro p e rty ow n e r s
w e re re s p onsible for pro p e rty maintenance
and not the pro p e rty managers. The plaintiff

then filed a motion to amend the com p l a i n t
and add the pro p e rty owners as defe n d a n t s
and the motion was gra n t e d .

The pro p e rty owners filed a motion to dis-
miss because the action was time barred by
the statute of limitation s . The plaintiff
re s p onded that the complaint related back
pursuant to section 2-616(d) of the Ill i n o i s
Code of Civil Pro c e d u re . The trial court
g ranted the motion to dismiss and the plain-
tiff appealed.

Se c t i on 2-616(d) prevents a cause of action
against a person not ori g i n a lly named a
d e fendant from being time barred by the
lapse of time by any statute or con t ract as
l ong as three terms and con d i t i ons are met.
If the con d i t i ons are met, the amended com-
plaint adding the new defendant relates back
to the date of the filing of the original plead-
i n g. Se c t i on 2-616(d) was re c e n t ly amended
in 2002 and it now re q u i res that would-be
d e fendants “k n ew or should have know n
t h a t , but for a mistake con c e rning the iden-
t i ty of the proper party, the action would
h a ve been brought against him or her. ” 7 3 5
I LCS 5/2-616(d)(2). Under this new
re q u i re m e n t , the appellate court con cl u d e d
that it must first determine whether there is
a case of mistaken identity before it could
d e t e rmine whether the amended com p l a i n t
would relate back to the original pleading.
Pru i t t, 2005 WL 396585 at *2-3.

Based on the ev i d e n c e, the appellate court
d e t e rmined that the plaintiff did not intend
to sue the pro p e rty ow n e r s . The plaintiff
assumed the pro p e rty managers were solely
re s p onsible for pro p e rty maintenance and
that assumption did not change until six
m onths after the statute of limitation s
e x p i re d . T h e re f o re, the plaintiff ’s failure to
name the defendants was not a “m i s t a k e” a s
is re q u i red under section 2-616(d). T h e
plaintiff simply lacked sufficient inform a t i on
to understand the pro p e rty ow n e r’s inv o lve-
ment in pro p e rty maintenance. Since there
was no “mistaken identity, ” the appell a t e
c o u rt determined that the dismissal was
p roper and it was affirm e d . Pru i t t, 2005 W L
396585 at *4.
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