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Actions Pursuant to CERCLA and RCRA
Brought Against City of Chicago

Raintiff, T & B Limited, Inc., owned a
parcel of real property in Chicago Ilinois.
Plaintiff leased the property to Ddendant,
Cityof Chicago, pursuant to a commercial
lease agreement. The City leased the prop-
erty to use as an auto impound lot.
Plaintiff brought an action against
Defendant alleging violations pursuant to
the Comprehensive Emnvironmental
Respomse Compensationand Liability Act
(CERCLA) and  the  Resource
Conservationand Recovery Act (RCRA).

Defendant filed a motion to dismiss.

Plaintift alleged that Defendant used the
properny for the demolition of autamobiles.
Emvironmental tests performed on the
propeny revealed elevated levels of bezo -
anthracene, benzo-fluouranthene, benzo-
pyrene, dibenzo-anthracene, arsenic, lead
and carbazole. Plaintiff alleged that these
chemicals were associated with the disas-
semblyand crushing of autamobiles.

Count I of Plaintiff’s complaint pled a
cause of action pursuant to RCRA.
However, corresponding state law pre-
empts this chapter of RCRA.
Specifically, this chapter of the RCRA
allows each state to promulgate its own
program. If a state program receives EPA
authorzation, its standards supersede the
federal regulations. Illinois has such an

EPA approved program.
Therefore as Plaintiff failed to plead a

cause of action as requiredunder this chap-
ter of RCRA, count I was dismissed.
Plaintiff pled further counts pursuant to a
different chapter of RCRA. Pursuant to
this chapter, Plaintiff pled first that certain
chemicals  were  released  during
Defendant’s activities. Second, Haintiff
pled that Defendant’s use of the property
contributed to the contamination of the
property. Third, Plaintiff pled that as a

result of this contamination, there was an
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imminent and substantial endangerment
to the health and environment by polluting
or threatening to pollute the soil and water
around the property. The court found that
Plaintiff established standing and ade-
quately pled all of the elements of the
RCRA claim pursuant to this chapter.

Plaintiff next pled a cause of action pur-
suant to CERCLA. To establish a cause of
action under CERCLA, Plaintiff must
allege that: 1) Defendant is a cove red per-
son under the code; 2) there is a release or
t h reatened release of a haza rdous substance
from a facility as defined by the statute; 3)
the release caused Plaintiff to incur
resporse costs and; 4) Plaintiff did not pol-
lute the site.

Although Defendant disputed the
resporse costs claimed by Plaintiff and fur-
ther denied that Defendant was responsi-
ble for the release of any hazardous sub-
stance, the court found thatPlaintiff’s all e-
gatiors sufficiently stated a cause of action.
Defendant’s motion to dismiss was granted
as it related to count I and denied as to all

other counts. 7" & B Limited, Inc. v. Cityof

Chiago, 2005 WL 1172898 (N.D. IL May
13, 2005).

Cost Recovery and Contribution Sought
Pursuant to CERCLA

Haintiff, Water Redamation District of
Greater Chicago, was a property owner
who entered into a long-temnlease with
Defendant, Lake River Corporation.
Defendant operated the property as an
industral chemical storage, mixing and
packaging facility. Plaintiff filed action
pursuant to the Comprehensive
Environmental Response Compensation
and Liability Act (Act), alleging that dur-
ing the term of the lease, chemicds were
spilled and/or released into the property’s
soil and ground water.

Plaintift voluntarily undertook deanup
efforts on the site and incurred costs of
appraximately $1.8 million for such clean
up efforts. Defendant filed a motion to
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dismiss, arguing that Plaintiff was not enti-
tled to reimbursement for clean up costs
that were completed pursuant to voluntary
efforts. Plaintiff could on ly seek costs pur-
suant to a contrbution action for those
costs by another potentially responsible
party (PRP) or a gove mmental body.

The court held that the Seventh Circuit
has only all owed a claim for one who vol-
untaily undert o ok cleanup efforts when an
exception was satisfied. The exception,
known as the innocent landowner excep-
tion, is available to a landowner seeking
diret recovery for an injury to its property
to which the landowner did not contnbute
and for which the landowner had no liabil-
ity Parties who have qualified for the
innocent landowner exceptionfall into two
categodes: those who have unknowingly
acquired a contaminated property and
those whose propertywas contaminated by
a third party’s surreptitious dumping.

In order for a plaintiff to invoke the inno-
cent landowner exception, the party must
show that: 1) the defendant is a covered
person under the Act; 2) there is a release
or a threatened release of a haza rdous sub-
stance from a facility as defined by the Act;
3) the release caused the plaintiff to incur
resporse costs; and 4) the plaintiff did not
pollute the site in any way. In the case at
bar, the court held that Plaintiff had
knowledge of Defendant’s intention to
keep and process chemicd materials on the
property pursuant to the long term lease.
As such, Plaintiff could not satisfy the
fourth prong of the exception and was
therefore not able to seek cntibution pur-
suant to the Act. Metropolitan Water
Reclamation District of Greater Chicago v.
Lake River Corp., 365 F.Supp2d 913
(N.D. IL 2005).

Quarry Owners Challenge Permit Fees on
Holdersof NPDES Permits

BRaintiffs, quarry owner Valstad Quarry,
Inc. and 40 other owners and operators of
Illinois quaries, b rought an action against
Defendants, the Environmental Protection
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Agenc (EPA), the EPA Director and the
state treasurer, ch a llenging the provision of
the Illinois Environmental Protection Act
(the Act), that imposed permit fees on
holders of Natioml Pollutant Discharge
Elimination System (NPDES) pemnits
and the bill that adopted the provision.
Defendants prevailed on a motion to dis-
miss and Plaintiffsappealed.

On July 1, 2003, the General Assembly
enacted Public Act 93-32. PA. 93-32, in
patt, added to the Act and required the Act
to collect annual fees from certain holders
of NPDES pemnits. A request was issued
to all permit holders asking that they pay
fees under the new ly added section of PA.
93-32. Plaintiffs paid the fees under
protest. Subsequently, Haintiffs filed a
cause of action alleging that the newly
added section violated various sections of
the Illinois Canstitution, the Clean Water
Act and the United States Cmstitution.
Defendants filed a motion to dismiss.

Haintiffs argued that Defendants’ motion
to dismiss was legally deficient.
Specifically, Plaintiffs argued that
Defendants’ motion improperly asserted
that no similar permit pro g ram existed to
control nan-point-source pollutionand of
the 40 states authori zed by the U.S. EPA
to issue NPDES pemits, Illinois was the
last one to impose permit fees. In contrast,
the court held that the assertions summa-
rzed two aspects of the law related to
Baintiffs’ claims and that the trial court
may take judicial notice of law promulgat-
ed by other states and the federal gove m-
ment.  Thus, the court ruled that
Defendants indusion of these assertions
was appropiate.

Haintiffsargued that there was no real and
substantial difference between aggregate
mines, which constituted point sources of
pollutants, and entities that anstituted
non-point-soures of pollutants.
Defendants argued that point sources of
pollutants are requiredby the Clean Water
Act to obtain NPDES pemnits, whereas
non-point-sources of pollutants are not

requiredto hold such pemits.

The court found that a real and substantial
difference existed between point sources of
pollutants and nan-point-sources of pollu-
tants, which was reasonablyrelated to the
legislative purpose. Specifically, the court
u pheld that that the uniformity clause did
not mandate that Illinois establish the
administrative systems necessary to both
identify all non-point sources of pollutants
and impose a fee on those new ly identified
entities that are comparable to fees
imposed on point sources of pollutants.

Raintiffs claimed that there was no valid
justification for the tax dassification that
treated persons differently based solely
uponwhether they were required by law to
have an NPDES permit and federal law
does not require the imposition of fees on
NPDES permit holders. However, the
courtfound that a real and substantial dif-
fe rence exists between point sources of pol-
lutants and nm-point-sources. A valid
justification exists for differentiating
b e tween those entities that requirethe use
of state administrative processes and
resources to issue NPDES permits and
maintain the NPDES program and those
entities that do not. The mere fact that
federal law does not require Illinois to
impose fees on NPDES permit holders

does not pre clude the state from doing so.

Plaintiffs argued that P.A. 93-32 violated
the Clean Water Act.  Specifically,
Plaintiffs argued that the Clean Water Act
preempted the imposition of NPDES per-
mit fees. Plaintiffs argued that the Clean
Wiater Act provides that the administrator
of the U.S. EPA is required to impose fees
that reflect reasonable administrative costs
on those entities seeking modifications of
effluent limitations. Plaintiffs thus
claimed that fees may only be prescribed
and collected from those dischargers who
apply for modifications. However, the
court held that one subsection of the
Clean Water Act that requires the U.S.
EPA administrator to levy a fee under cer-
tain circumstances and this provision does
not expressly preclude states from impos-
ing fees upon NPDES permit holders.
The court agreed with Defendants that
the Clean Water Act recognizes that states
impose fees for NPDES permits, limiting
those fees only with respect to federal
entities. Therefore, the court concluded
that the Clean Water Act does not pre-
empt the imposition of permit fees under

P.A.93-32.

Plaintiffs argued that the state’s imposi-
tionof NPDES permit fees constituted a
revision of the Illinois NPDES pemmit
program, whichrequird approval by the
U.S. EPA administrator. However, the
court held that a state’s decision to impose
NPDES permit fees did not rise to the
lewel of a program revision. The court
held that the state’s imposition of fees did
not constitute a modification related to
the state’s basic statutory or regulatory
authority, its forms, procedures or piori-
ties for 1its NPDES program. Therfore,
the trial court’s grant of Defendants’
motionto dismiss was affirmed. Va/stad v.
Cipriano, 2005 WL 1134837 (Il App. 4th
Dist. M ay 10, 2005).

CERCLA

Matter of First Impression in Supreme
Courtof Aaska

Plaintiffs, property owners who owned
and operated a laundry and dry cleaning
business from 1972 until 1978, brought
an action against Defendant, the laundry
and dry cleaning equipment manufactur-
er, pursuant to the Comprehensive
Emvironmental Response Compensation
and Liability Act (CERCLA) and
Alaska’s state hazardous waste law, seek-
ing contribution for a portion of costs
incurrd in remediation and payment of
costs resulting from discovery of per-
cholorethjene (PCE) emanating from
sewer lines in the ground that connected
to Plaintiff’s dry cleaning business.

The Ninth Circuit certified two questions
to the Supreme Court of Alaska. The first
question dealt with the difference between
CERCLA and the Alaskan statute. The
meaning of this state statute was deter-
mined to be one of first impressionand the
Ninth Circuit requested the court deter-
mine whether the Alaskan statuterequired
that a person own, possess, have authori ty
to control or have a duty to dispose of the
hazardous substance that is released before
that entity can be subject to arranger liabil-

ityas requiradby CERCILA.

The second question certified, if the
answer to the first was in the negative,
was whether an entity may be subject to
liability pursuant to the state statute if it
manufacturers, sells and installs a useful
product that, when used as designed,
directs a hazardous substance into the
city sewer system.

Baintiffs owned and operated the dry
cleaners from 1972 until 1978. The busi-
ness was sold and then Plaintiffs repur-
chased the business and operated it from
1980 until 1983. The equipment utilized a
cleaning solvent that contained the haz-
ardous substance PCE.” The equipment
utilizad a separator that recaptured the
PCE while the separated water was flushed
throagh a drainage system into the local
sewer lines.

At some undetermined time, PCE escaaped
into the environment from either the
premises or from the sewer pipes leading
from the property, perhaps through under-
ground leaks. Plaintiffs argued that
throaghout the time they owned and oper-
ated the equipment, they used and main-
tained the equipment exactly as specified



by the manufacturer and that they never
spilled PCE. The court accepted that the
contamination could only have been
through the factory designed, approved
and installed drain lines.

In 1987 or 1988, the State discove red the
presence of PCE in the soil near the pro p-
erty. Haintiffs were notified that they were
potentially respomsible parties (PRPs).
The Alaskan statute makes owners of a
facility from which there is a release of a
hazardous substance stictly liable to the
State for the costs of cleanup and remedia-
tion. Plaintiff was com pelled to pay into a
cleanup fund with other PRPs as part of
the remediationeffort for this site.

A fter incurring over $1 million in costs
associated with the PCE cleanup,
Plaintiffs sought contibution from the
equipmmt manufacturer. Haintiffs’ action
was brought under a theory of “armanger
liability” Defendant removed the matter
to fed eral court and then sought dismissal.
The federal court granted dismissal
b e cause arranger liability was inapplicable
under CERCLA or the Alaskan statute.
Plaintiffsappealed.

On appeal, Haintiffs did not contest dis-
missal of the CERCLA daim, but argued
that the action pursuant to the Alaskan
statute was proper. Both parties admitted
that CERCLA was the source of the
arrager liability provision of the Alaskan
statute; however, the parties disagreed on
how doselythe Alaskan statute was meant

to tra ck that of CERCLA.

Defendant argued that the subsections of
the arranger liability provisiors were word-
ed identically and the case law regarding
interpretation of CERCLA was strong,
persuasive authori ty as to the interpreta-
tion of the Alaskan statute interp retation
of arranger liability. Haintiffsargued that
the federal law was different from the
Alaskan statute because of their linguistic
dissimilarities. They argued that the
Alaskan statute was broader and due to the
differences, the federa cases offered little
help in interp reting the Alaskan statute.

The supreme court held that there are dif-
ferences between CERCLA and the
Alaskan statute. Thereforg the court
tumed to the legislative history and text of
the Alaskan statute. The supreme court
held that the difference between CER-
CLA and the Alaskan statute inferred the
legislature’s intent to expand liability

beyond CERCLA’s standards.

The supreme court adopted a standard of
arrager liability that is broader than that

of the Ninth Circuit based upon the textu-
al distinctions between the federl and
state statutes and the review of the legisla-
tive history. The supreme court held that
arrager liability under the Alaskan statute
requires some actual involvement in the
decisionto dispose of waste that was sub-
stantial or integral. This actual involve-
ment can encompass invo lvement in decid-
ing how to dispose of waste or in facilitat-
ing such disposal. These actions can
in clude designing, installing or connecting
a system that disposes of waste on behalf of
a third party.

Therefore the supreme court held the
answer to the first certified question in the
negativeand continued to examine the sec-
ond certified question. To answer this
question, the supreme court looked to the
federal court decisions regarding interp re-
tation of the word, “arranged.” The court
found that that courts have limited
arrager liability by reading “arranged” in
the context of “for disposal or treatment.”
Courts have further recognized the“useful
product” exceptionto liability.

The useful product exception is based upon
a theory that a manufacturer who does
nothing more than sell a useful, albeit haz-
ardous, product to an end user has not
arraged for disposal of a haza rdous sub-
stance. Under this theory, a company that
sells haza rdous materials can escape liabil-
ity as an arranger under CERCLA.
Thereforg the court stated that the second
certified question asked whether the
Alaskan statute included CERC LAs use-
ful product exeption to arranger liability.
This doctrine had never been addressed.

The court held that the useful product
exceptionwas dearly intended to be a part
of the Alaskan statute. Applicationof this
doctme was necessary to remedy the con-
cermthat a broad interpretationwould lead
to exorbitant insurance costs and deter
commerce. The court further held that the
useful product exceptionis not applicable
to this action. Specificaly, the court held
that although the Alaskan statute recog-
nizes a useful product exception to
arrnger liability, the exception does not
protect from arranger liability for an entity
manufacturing, selling, or installing a use-
ful product that is intended to direct a haz-
ardous substance into a city sewer system.
Berg v. Popham, 2005 WL 1189660 (Ala.
S.Ct. My 20, 2005).

SOLID WASTE DISPOSAL ACT

Supreme Court of Texas Decides Intended
Scope of ‘Arranger Liability”

Baintiff, the owner of several dry deaning
facilities filed suit against Defendant,
Pilgram Enterprises, Inc., seeking to
recover costs incurred as a result of the
remediation of environmental contamina-
tion. The action was filed pursuant to the
Texas Solid Waste Disposal Act (SWDA).
The case presented an 1ssue of first impres-
sion regarding the intended scope of

arranger liability under SWDA.

D e fendant used perchloroethylene, (PCE)
in its dry cleaning opemations. In 1994,
while conducting a mandatory environ-
mental assessment Defendant discovered
that the soil and groundwater at many of
Defendant’s facilities were cntaminated
with PCE. D e fendant notified the appro-
prate governmental entities and entered
into a voluntary cleanup agreement to
remediate the sites.

D e fendant purchased the PCE and equip-
ment from Plaintiff who designed, manu-
factured and distributed dry cleaning
equiprent and products. Plaintift sold
D efendant equipment that recycled dirty
PCE for reuse. One such piece of equip-
ment was a disposable filter that had to be
replaced periodically. Following the com-
mon industry practice, Defendant disposed
of these filters by discarding them in
dumpsters located on the premises.
Plaintiff also sold Defendant stills that
would be used to heat dirty PCE until it
evaporated and rose to the top. The soil
and un-evaporated PCE was also discard-
ed in dumpsters in accord with industry
practice at the time.

A fter Defendant discove red the contami-
nation and began the voluntary clean up
efforts, Defendant brought suit against
Plaintiff and seve ral other PCE and PCE-
equipmrent manufacturers and distributors.
All other parties settled prior to trial, h ow-
ever, Defendant’s action remained as to
Raintiff. A fter Defendant presented its
evidence, the trial court refused Plaintiff’s
request to submit jury questions regarding
Raintiff’s arranger liability under SWDA,
instead ruling as a matter of law in
Defendant’s favor and apportioning $1.5
of the $7 milli onclean up costs to Plaintift.
Both parties appealed. With regard to the
SWDA claim, the court of appeals
affimmedin part and reversed in part.

Specifically, the appellate court held that
although Plaintift was entitled to have a
jury resolwe the fact issues relating to the



SWDA daim, the trial court did not err in
failing to submit the SWDA liability issue
to the jury because Defendant established
Raintiff’s liability as a matter of law. Affer
a careful review of the trial court testimo-
ny, the appellate court found held that
Baintiff, thraigh an agent, was a person
resporsible for the waste under the SWDA
b e cause it arranged for the disposal by the
instructions  Plaintiff  provided to
Defendant. The appellate court further
found that the remedial actions taken were
approved, there was a release of a solid
waste into the environment, the remedial
costs were reasonable and necessary and
Defendant made reasonable attempts to
notify Plaintiff of the release and
Defendant’s intent to remedy it.

The court of appeals concluded that cau-
sationis not an element of liability under
SWDA, therefore Defendant did not
have to prove that Plaintiff’s actions
caused Defendant to incur response costs
in order to sustain its cause of action.
Causation is only a factor for the trial
court to consider in apportioning costs
after liability is established. Therafter,
Plaintiff filed a petition for review to con-
sider whether Plaintiff was an “arranger”

within SWDA'’s meaning.

The Texas Supreme Court agreed that
barring a dispute as to the underlying
facts, whether a defendant is a “person
resporsible for solid waste” is a question
of law. Due to the fact that Texas state
law is void of any cases that discuss the
scope of arranger liability under SWDA,
the Texas Su p reme Court looked to feder-
al case law for guidance. The federal case
law is clear that a transaction to sell a
p roduct containing a haza rdous substance
that is ultimately disposed of does not in
itself constitute an arrangement for dis-
posal. The court turned its attention to
the case law that addressed allegatiors of
the arranger statute based upon conduct
other than or in addition to the sale of a
hazardous substance.

The parties agreed that there is no rule for
detemining whether a defendant “other-
wise amanged” to dispose of hazardous
waste under CERCLA. However,
Plaintiff argued that no court has imposed
arrager liability on a party who did not
hawe either the authori ty to dispose of the
waste together with the actual involement
in its disposal or the obligation to dispose
of the waste. D e fendant argued that feder-
al case law supports the proposition that
actual inv o Ivement in the decision to dis-
pose of waste is sufficient to invoke
arrager status even when the authori ty or
obligationto control disposal is lacking.

The Texas Supreme Court held that in
determining whether a potentially
responsible party is an arranger under
CERCLA, courts generally agree that
there must be a nexus between the party’s
c onduct and the disposal of the hazardous
substance. In evaluating whether the re g-
uisite nexus exists, courts have employed a
“totality of the circumstances” appmoach.
The Texas Supreme Court held that an
analysis of the arranger status based on
the totality of the circumstances under
guidelines that the federal cases estab-
lished is most faithful to the statutory lan-
guage and purposes of SWDA.

When examining the facts, the Texas
Supreme Court held that courts should
take into ansidemtion whether a defen-
dant owned or possessed the solid waste in
question, had the authori ty to make dis-
posal decisions, had the obligation to make
disposal decisions, exercised control over
decisiors regarding the waste’s disposal or
actually disposed of the solid waste. The
courtwent on to hold that in the context of
arrager liability, a court’s inquiry should
focus on the degree of the defendant’s
actual control over the decision regarding
the specific method or manner of disposal.

Plaintiff argued that it did not become an
arranger by providing technical services
and advice to Defendant even when the
advice related to waste disposal because
Plaintiff had neither the authority nor the
obligation to control such disposal.
Defendant argued that Plaintiff did not
merely sell products and equipment;
instead, Plaintiff regularly came into
Defendant’s facilities and gave direct
instructiors on how to dispose of waste
knowing that Defendant relied upon
these instructions.

The Texas Supreme Court noted that
there are few federal cases that address
whether a defendant’sprovision of techn i-
cal services and advice renders it an
arranger under CERCLA. However, the
court held that due to the extent of
Plaintiff’s involvement with Defendant
over the years and the fact that Plaintiff
gave advice regarding disposal methods
and Defendant followed Plaintiff’s
advice, Plaintiff still did not actually con-
trol the specific method and manner in
whichDefendant disposed of the waste at
issue. The court held that authority to
make disposal decisions is a key factor
when arranger status is based on mere
advice regarding disposal that another
party is free to ignore. Given an absence
of any obligation with re gardto waste dis-
posal decisions, Plaintiff’s lack of owner-

ship of or authority over the chemicals
that Defendant discarded and the fact
that Defendant never ceded ultimate con-
trol over this aspect of its operations, the
Texas Supreme Court disagreed with the
appelhte court ruling that Plaintiff was a
“person responsible for solid waste” under

the SWDA..

Plaintiff argued that even if its actions con-
stituted an arrangement for disposal of
waste, it could not be found liable as an
arranger because Defendant failed to prove
that the contamination at its sites resulted
from the PCE that Plaintiff poured into
the sewer system. The Texas Supreme
Court held that for a defendant to qualify
as a PRP under CERCLA, the plaintiff
need not show a direct causal link between
the waste for which the defendant is
resporsible and the environmental harm at
the site.

CERCLAs legislative history and text
suppott that a plaintiff is not required to
show that a particular defendant caused
either the release or the incurrence of
respomse costs in order to prove liability.
Analogas to CERCLA, SW DA does not
have any causation requirement. The
courts have uniformly held that there is no
de minimis exception to resporsible party
liability The amount of waste attibutable
to the defendant may be taken into account
when the trial court is determining the
extent of a defendant’s liability by appor-
tioning costs.

In the end, the Texas Supreme Court held
that the appellate court erred in holding
that Plaintiff’s advice to Defendant
regarding disposal of waste subjected
Plaintiff to potential arranger liability. The
Texas Supreme Court reversed, in part, and
remanded the matter to the trial court for
further proceedings. R.R. S treer & Co. Inc.
v. Pilgrim Enterprises, Inc., 2005 WL
1366511 (Tex. S.Ct. June 10, 2005).
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