
R e p o r t e r

C R E M E R •  K O P O N  •  S H A U g H N E S S Y  &  S p i n a ,  L L C

I LLI N O I S

A c tions Pursuant to CERC LA and RC RA
B rought Against City of C h i ca go

Pl a i n t i f f, T & B Limited, I n c . , owned a
p a rcel of real pro p e rty in Chica go Ill i n o i s .
Plaintiff leased the pro p e rty to Defe n d a n t ,
C i ty of Chica go, pursuant to a com m e rc i a l
lease agre e m e n t . The City leased the pro p-
e rty to use as an auto impound lot.
Plaintiff brought an action against
D e fendant alleging violations pursuant to
the Com p re h e n s i ve Env i ron m e n t a l
R e s p onse Com p e n s a t i on and Liability Ac t
( C ERC LA) and the Resourc e
C on s e rv a t i on and Recove ry Act (RC RA ) .
D e fendant filed a motion to dismiss.

Plaintiff alleged that Defendant used the
p ro p e rty for the demolition of autom o b i l e s .
E nv i ronmental tests perf o rmed on the
p ro p e rty revealed elevated levels of bezo -
a n t h ra c e n e, b e n zo - f l u o u ra n t h e n e, b e n zo -
p yre n e, d i b e n zo - a n t h ra c e n e, a r s e n i c , l e a d
and ca rb a zo l e . Plaintiff alleged that these
ch e m i cals were associated with the disas-
s e m b ly and crushing of autom o b i l e s .

Count I of Pl a i n t i f f ’s complaint pled a
cause of action pursuant to RC RA .
H ow eve r, c o r re s p onding state law pre-
empts this chapter of RC RA .
Sp e c i f i ca lly, this chapter of the RC RA
a ll ows each state to promulgate its ow n
p ro g ra m . If a state pro g ram re c e i ves EPA
a u t h o ri za t i on , its standards supersede the
fe d e ral re g u l a t i on s . Illinois has such an
EPA approved pro g ra m .

T h e re f o re, as Plaintiff failed to plead a
cause of action as re q u i red under this ch a p-
ter of RC RA , count I was dismissed.
Plaintiff pled further counts pursuant to a
d i f fe rent chapter of RC RA . Pursuant to
this ch a p t e r, Plaintiff pled first that cert a i n
ch e m i cals were released duri n g
D e fe n d a n t’s activities. Se c on d , Pl a i n t i f f
pled that Defe n d a n t’s use of the pro p e rty
c on t ributed to the con t a m i n a t i on of the
p ro p e rty. T h i rd , Plaintiff pled that as a
result of this con t a m i n a t i on , t h e re was an

imminent and substantial endangerm e n t
to the health and env i ronment by poll u t i n g
or threatening to pollute the soil and water
a round the pro p e rty. The court found that
Plaintiff established standing and ade-
q u a t e ly pled all of the elements of the
RC RA claim pursuant to this ch a p t e r.

Plaintiff next pled a cause of action pur-
suant to CERC LA . To establish a cause of
a c t i on under CERC LA , Plaintiff mu s t
a llege that: 1) Defendant is a cove red per-
s on under the code; 2) there is a release or
t h reatened release of a haza rdous substance
f rom a facility as defined by the statute; 3 )
the release caused Plaintiff to incur
re s p onse costs and; 4) Plaintiff did not pol-
lute the site.

Although Defendant disputed the
re s p onse costs claimed by Plaintiff and fur-
ther denied that Defendant was re s p on s i-
ble for the release of any haza rdous sub-
s t a n c e, the court found that Pl a i n t i f f ’s all e-
g a t i ons sufficiently stated a cause of action .
D e fe n d a n t’s motion to dismiss was gra n t e d
as it related to count I and denied as to all
other counts. T & B Limite d, I n c . v. C i ty of
C h i ca go, 2005 WL 1172898 (N.D. IL May
1 3 , 2 0 0 5 ) .

Cost Recovery and Contri b u tion Sought
Pursuant to CERC LA

Pl a i n t i f f, Water Recl a m a t i on District of
G reater Chica go, was a pro p e rty ow n e r
who entered into a lon g - t e rm lease with
D e fe n d a n t , Lake River Corp o ra t i on .
D e fendant operated the pro p e rty as an
i n d u s t rial ch e m i cal stora g e, mixing and
p a ckaging facility. Plaintiff filed action
pursuant to the Com p re h e n s i ve
E nv i ronmental Response Com p e n s a t i on
and Liability Act (Ac t ) , a lleging that dur-
ing the term of the lease, ch e m i cals were
s p i lled and/or released into the pro p e rty’s
soil and ground water.

Plaintiff voluntari ly undert o ok cl e a n u p
e f f o rts on the site and incurred costs of
a p p rox i m a t e ly $1.8 mill i on for such cl e a n
up effort s . D e fendant filed a motion to

d i s m i s s , arguing that Plaintiff was not enti-
tled to reimbursement for clean up costs
that were completed pursuant to voluntary
e f f o rt s . Plaintiff could on ly seek costs pur-
suant to a con t ri b u t i on action for those
costs by another potentially re s p on s i b l e
p a rty (PRP) or a gove rnmental body.

The court held that the Seventh Circ u i t
has on ly all owed a claim for one who vol-
u n t a ri ly undert o ok cleanup efforts when an
e xc e p t i on was satisfied. The exc e p t i on ,
k n own as the innocent landowner exc e p-
t i on , is available to a landowner seeking
d i rect re c ove ry for an injury to its pro p e rty
to which the landowner did not con t ri b u t e
and for which the landowner had no liabil-
i ty. Pa rties who have qualified for the
innocent landowner exc e p t i on fall into tw o
ca t e go ri e s : those who have unknow i n g ly
a c q u i red a contaminated pro p e rty and
those whose pro p e rty was contaminated by
a third party’s surreptitious dumping.

In order for a plaintiff to inv oke the inno-
cent landowner exc e p t i on , the party mu s t
s h ow that: 1) the defendant is a cove re d
p e r s on under the Ac t ; 2) there is a re l e a s e
or a threatened release of a haza rdous sub-
stance from a facility as defined by the Ac t ;
3) the release caused the plaintiff to incur
re s p onse costs; and 4) the plaintiff did not
p o llute the site in any way. In the case at
b a r, the court held that Plaintiff had
k n owledge of Defe n d a n t’s intention to
keep and process ch e m i cal materials on the
p ro p e rty pursuant to the long term lease.
As such , Plaintiff could not satisfy the
f o u rth prong of the exc e p t i on and was
t h e re f o re not able to seek con t ri b u t i on pur-
suant to the Ac t . M e tro p o l i tan Wa ter
Reclamation District of Gre a ter Chica go v.
Lake River Corp. , 365 F. Su p p.2d 913
( N . D. IL 2005).

Qu a rry Ow n ers Challenge Permit Fees on
Ho l d ers of N P D ES Perm i t s

Pl a i n t i f fs , q u a r ry owner Valstad Qu a r ry,
I n c . and 40 other owners and operators of
Illinois quarri e s , b rought an action against
D e fe n d a n t s , the Env i ronmental Pro t e c t i on
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A g e n cy (EPA ) , the EPA Director and the
state tre a s u re r, ch a llenging the prov i s i on of
the Illinois Env i ronmental Pro t e c t i on Ac t
(the Ac t ) , that imposed permit fees on
holders of Na t i onal Po llutant Disch a r g e
E l i m i n a t i on System (NPDES) perm i t s
and the bill that adopted the prov i s i on .
D e fendants prevailed on a motion to dis-
miss and Pl a i n t i f fs appealed.

On July 1, 2 0 0 3 , the General Assembly
enacted Public Act 93-32. P. A . 9 3 - 3 2 , i n
p a rt , added to the Act and re q u i red the Ac t
to collect annual fees from certain holders
of NPDES perm i t s . A request was issued
to all permit holders asking that they pay
fees under the new ly added section of P. A .
9 3 - 3 2 . Pl a i n t i f fs paid the fees under
p ro t e s t . Su b s e q u e n t ly, Pl a i n t i f fs filed a
cause of action alleging that the new ly
added section violated various sections of
the Illinois Con s t i t u t i on , the Clean Wa t e r
Act and the United States Con s t i t u t i on .
D e fendants filed a motion to dismiss.

Pl a i n t i f fs argued that Defe n d a n t s ’ m o t i on
to dismiss was legally deficient.
Sp e c i f i ca lly, Pl a i n t i f fs argued that
D e fe n d a n t s ’ m o t i on impro p e rly assert e d
that no similar permit pro g ram existed to
c on t rol non - p o i n t - s o u rce poll u t i on and of
the 40 states authori zed by the U.S. EPA
to issue NPDES perm i t s , Illinois was the
last one to impose permit fe e s . In con t ra s t ,
the court held that the assert i ons summa-
ri zed two aspects of the law related to
Pl a i n t i f fs ’ claims and that the trial court
m ay take judicial notice of law promu l g a t-
ed by other states and the fe d e ral gove rn-
m e n t . T h u s , the court ruled that
D e fendants incl u s i on of these assert i on s
was appro p ri a t e .

Pl a i n t i f fs argued that there was no real and
substantial diffe rence between aggre g a t e
m i n e s , w h i ch constituted point sources of
p o ll u t a n t s , and entities that con s t i t u t e d
n on - p o i n t - s o u rces of poll u t a n t s .
D e fendants argued that point sources of
p o llutants are re q u i red by the Clean Wa t e r
Act to obtain NPDES perm i t s , w h e re a s
n on - p o i n t - s o u rces of pollutants are not
re q u i red to hold such perm i t s .

The court found that a real and substantial
d i f fe rence existed between point sources of
p o llutants and non - p o i n t - s o u rces of poll u-
t a n t s , w h i ch was re a s on a b ly related to the
l e g i s l a t i ve purp o s e . Sp e c i f i ca lly, the court
u pheld that that the uniform i ty clause did
not mandate that Illinois establish the
a d m i n i s t ra t i ve systems necessary to both
identify all non-point sources of poll u t a n t s
and impose a fee on those new ly identified
entities that are com p a rable to fe e s
imposed on point sources of poll u t a n t s .

Pl a i n t i f fs claimed that there was no valid
j u s t i f i ca t i on for the tax cl a s s i f i ca t i on that
t reated persons diffe re n t ly based solely
u p on whether they were re q u i red by law to
h a ve an NPDES permit and fe d e ral law
does not re q u i re the imposition of fees on
N P D ES permit holders. H ow eve r, t h e
c o u rt found that a real and substantial dif-
fe rence exists between point sources of pol-
lutants and non - p o i n t - s o u rc e s . A valid
j u s t i f i ca t i on exists for diffe re n t i a t i n g
b e tween those entities that re q u i re the use
of state administra t i ve processes and
re s o u rces to issue NPDES permits and
maintain the NPDES pro g ram and those
entities that do not. The mere fact that
fe d e ral law does not re q u i re Illinois to
impose fees on NPDES permit holders
does not pre clude the state from doing so.

Plaintiffs argued that P.A. 93-32 violated
the Clean Water Ac t . Sp e c i f i ca lly,
Plaintiffs argued that the Clean Water Act
preempted the imposition of NPDES per-
mit fees. Plaintiffs argued that the Clean
Water Act provides that the administrator
of the U.S. EPA is required to impose fees
that reflect reasonable administrative costs
on those entities seeking modifications of
effluent limitation s . Pl a i n t i f fs thus
claimed that fees may only be prescribed
and collected from those dischargers who
apply for modifications. However, the
c o u rt held that one subsection of the
Clean Water Act that requires the U.S.
EPA administrator to levy a fee under cer-
tain circumstances and this provision does
not expressly preclude states from impos-
ing fees upon NPDES permit holders.
The court agreed with Defendants that
the Clean Water Act recognizes that states
impose fees for NPDES permits, limiting
those fees only with respect to federal
entities. Therefore, the court concluded
that the Clean Water Act does not pre-
empt the imposition of permit fees under
P.A. 93-32.

Pl a i n t i f fs argued that the state’s imposi-
t i on of NPDES permit fees constituted a
rev i s i on of the Illinois NPDES perm i t
p ro g ra m , w h i ch re q u i red approval by the
U . S . EPA administra t o r. H ow eve r, t h e
c o u rt held that a state’s decision to impose
N P D ES permit fees did not rise to the
l evel of a pro g ram rev i s i on . The court
held that the state’s imposition of fees did
not constitute a modifica t i on related to
the state’s basic statutory or re g u l a t o ry
a u t h o ri ty, its form s , p ro c e d u res or pri o ri-
ties for its NPDES pro g ra m . T h e re f o re,
the trial court’s grant of Defe n d a n t s ’
m o t i on to dismiss was affirm e d . Va l s tad v.
C i p ri a n o, 2005 WL 1134837 (Ill . Ap p. 4 t h
D i s t . M ay 10, 2 0 0 5 ) .

C ERC LA

M a t ter of First Impression in Supre m e
C o u rt of Al a s k a

Pl a i n t i f fs , p ro p e rty owners who ow n e d
and operated a laundry and dry cl e a n i n g
business from 1972 until 1978, b ro u g h t
an action against Defe n d a n t , the laundry
and dry cleaning equipment manufactur-
e r, pursuant to the Com p re h e n s i ve
E nv i ronmental Response Com p e n s a t i on
and Liability Act (CERC LA) and
A l a s k a’s state haza rdous waste law, s e e k-
ing con t ri b u t i on for a port i on of costs
i n c u r red in re m e d i a t i on and payment of
costs resulting from discove ry of per-
ch o l o ro e t hylene (PCE) emanating from
s ewer lines in the ground that con n e c t e d
to Pl a i n t i f f ’s dry cleaning business.

The Ninth Circuit certified two question s
to the Su p reme Court of Alaska. The first
q u e s t i on dealt with the diffe rence betw e e n
C ERC LA and the Alaskan statute. T h e
meaning of this state statute was deter-
mined to be one of first impre s s i on and the
Ninth Circuit requested the court deter-
mine whether the Alaskan statute re q u i re d
that a person ow n , p o s s e s s , h a ve authori ty
to con t rol or have a duty to dispose of the
h a za rdous substance that is released before
that entity can be subject to arranger liabil-
i ty as re q u i red by CERC LA .

The second question cert i f i e d , if the
answer to the first was in the negative,
was whether an entity may be subject to
l i a b i l i ty pursuant to the state statute if it
m a n u f a c t u re r s , s e lls and installs a useful
p roduct that, when used as designed,
d i rects a haza rdous substance into the
c i ty sewer sys t e m .

Pl a i n t i f fs owned and operated the dry
cleaners from 1972 until 1978. The busi-
ness was sold and then Pl a i n t i f fs re p u r-
chased the business and operated it from
1980 until 1983. The equipment utilized a
cleaning solvent that contained the haz-
a rdous substance PCE.” The equipm e n t
u t i l i zed a separator that re ca p t u red the
PCE while the separated water was flushed
t h rough a drainage system into the loca l
s ewer lines.

At some undetermined time, PCE esca p e d
into the env i ronment from either the
p remises or from the sewer pipes leading
f rom the pro p e rty, p e rhaps through under-
g round leaks. Pl a i n t i f fs argued that
t h roughout the time they owned and oper-
ated the equipm e n t , t h ey used and main-
tained the equipment exactly as specified



by the manufacturer and that they neve r
s p i lled PCE. The court accepted that the
c on t a m i n a t i on could on ly have been
t h rough the factory designed, a p p rove d
and installed drain lines.

In 1987 or 1988, the State discove red the
p resence of PCE in the soil near the pro p-
e rty. Pl a i n t i f fs were notified that they were
p o t e n t i a lly re s p onsible parties (PRPs ) .
The Alaskan statute makes owners of a
f a c i l i ty from which there is a release of a
h a za rdous substance stri c t ly liable to the
State for the costs of cleanup and re m e d i a-
t i on . Plaintiff was com p e lled to pay into a
cleanup fund with other PRPs as part of
the re m e d i a t i on effort for this site.

A fter incurring over $1 mill i on in costs
associated with the PCE cl e a n u p,
Pl a i n t i f fs sought con t ri b u t i on from the
e q u i pment manufacture r. Pl a i n t i f fs ’ a c t i on
was brought under a theory of “a r ra n g e r
l i a b i l i ty. ” D e fendant re m oved the matter
to fe d e ral court and then sought dismissal.
The fe d e ral court granted dismissal
b e cause arranger liability was inapplica b l e
under CERC LA or the Alaskan statute.
Pl a i n t i f fs appealed.

On appeal, Pl a i n t i f fs did not contest dis-
missal of the CERC LA cl a i m , but argued
that the action pursuant to the Alaskan
statute was pro p e r. Both parties admitted
that CERC LA was the source of the
a r ranger liability prov i s i on of the Alaskan
s t a t u t e ; h ow eve r, the parties disagreed on
h ow cl o s e ly the Alaskan statute was meant
to tra ck that of CERC LA .

D e fendant argued that the subsections of
the arranger liability prov i s i ons were word-
ed identica lly and the case law re g a rd i n g
i n t e rp re t a t i on of CERC LA was stron g,
p e r s u a s i ve authori ty as to the interp re t a-
t i on of the Alaskan statute interp re t a t i on
of arranger liability. Pl a i n t i f fs argued that
the fe d e ral law was diffe rent from the
Alaskan statute because of their linguistic
d i s s i m i l a ri t i e s . T h ey argued that the
Alaskan statute was broader and due to the
d i f fe re n c e s , the fe d e ral cases offe red little
help in interp reting the Alaskan statute.

The supreme court held that there are dif-
fe rences between CERC LA and the
Alaskan statute. T h e re f o re, the court
t u rned to the legislative history and text of
the Alaskan statute. The supreme court
held that the diffe rence between CER-
C LA and the Alaskan statute infe r red the
l e g i s l a t u re’s intent to expand liability
b eyond CERC LA’s standard s .

The supreme court adopted a standard of
a r ranger liability that is broader than that

of the Ninth Circuit based upon the textu-
al distinctions between the fe d e ral and
state statutes and the rev i ew of the legisla-
t i ve history. The supreme court held that
a r ranger liability under the Alaskan statute
re q u i res some actual inv o lvement in the
d e c i s i on to dispose of waste that was sub-
stantial or integra l . This actual inv o lve-
ment can encompass inv o lvement in decid-
ing how to dispose of waste or in facilitat-
ing such disposal. These actions ca n
i n clude designing, i n s t a lling or con n e c t i n g
a system that disposes of waste on behalf of
a third party.

T h e re f o re, the supreme court held the
answer to the first certified question in the
n e g a t i ve and continued to examine the sec-
ond certified question . To answer this
q u e s t i on , the supreme court looked to the
fe d e ral court decisions re g a rding interp re-
t a t i on of the word , “a r ra n g e d . ” The court
found that that courts have limited
a r ranger liability by reading “a r ra n g e d” i n
the context of “for disposal or tre a t m e n t . ”
C o u rts have further re c o g n i zed the “u s e f u l
p ro d u c t” e xc e p t i on to liability.

The useful product exc e p t i on is based upon
a theory that a manufacturer who does
nothing more than sell a useful, albeit haz-
a rd o u s , p roduct to an end user has not
a r ranged for disposal of a haza rdous sub-
s t a n c e . Under this theory, a com p a ny that
s e lls haza rdous materials can escape liabil-
i ty as an arranger under CERC LA .
T h e re f o re, the court stated that the secon d
c e rtified question asked whether the
Alaskan statute included CERC LA’s use-
ful product exc e p t i on to arranger liability.
This doctrine had never been addre s s e d .

The court held that the useful pro d u c t
e xc e p t i on was cl e a rly intended to be a part
of the Alaskan statute. Ap p l i ca t i on of this
d o c t rine was necessary to remedy the con-
c e rn that a broad interp re t a t i on would lead
to exo rbitant insurance costs and deter
c om m e rc e . The court further held that the
useful product exc e p t i on is not applica b l e
to this action . Sp e c i f i ca lly, the court held
that although the Alaskan statute re c o g-
n i zes a useful product exc e p t i on to
a r ranger liability, the exc e p t i on does not
p rotect from arranger liability for an entity
m a n u f a c t u ri n g, s e ll i n g, or installing a use-
ful product that is intended to direct a haz-
a rdous substance into a city sewer sys t e m .
B erg v. Po p h a m, 2005 WL 1189660 (Ala.
S . C t . M ay 20, 2 0 0 5 ) .

S O LID WASTE DISPOSAL AC T

S u p reme Court of Texas Decides Inte n d e d
Scope of “Arra n ger Liability”

Pl a i n t i f f, the owner of seve ral dry cl e a n i n g
facilities filed suit against Defe n d a n t ,
Pi l g ram Enterp ri s e s , I n c . , seeking to
re c over costs incurred as a result of the
re m e d i a t i on of env i ronmental con t a m i n a-
t i on . The action was filed pursuant to the
Texas Solid Waste Disposal Act (SWDA ) .
The case presented an issue of first impre s-
s i on re g a rding the intended scope of
a r ranger liability under SWDA .

D e fendant used perch l o ro e t hyl e n e, ( P C E )
in its dry cleaning opera t i on s . In 1994,
while conducting a mandatory env i ron-
mental assessment Defendant discove re d
that the soil and groundwater at many of
D e fe n d a n t’s facilities were con t a m i n a t e d
with PCE. D e fendant notified the appro-
p riate gove rnmental entities and entere d
into a voluntary cleanup agreement to
remediate the sites.

D e fendant purchased the PCE and equip-
ment from Plaintiff who designed, m a n u-
f a c t u red and distributed dry cl e a n i n g
e q u i pment and pro d u c t s . Plaintiff sold
D e fendant equipment that re cycled dirty
PCE for re u s e . One such piece of equip-
ment was a disposable filter that had to be
replaced peri o d i ca lly. Fo ll owing the com-
m on industry pra c t i c e, D e fendant disposed
of these filters by disca rding them in
dumpsters located on the pre m i s e s .
Plaintiff also sold Defendant stills that
would be used to heat dirty PCE until it
ev a p o rated and rose to the top. The soil
and un-ev a p o rated PCE was also disca rd-
ed in dumpsters in accord with industry
p ractice at the time.

A fter Defendant discove red the con t a m i-
n a t i on and began the voluntary clean up
e f f o rt s , D e fendant brought suit against
Plaintiff and seve ral other PCE and PCE-
e q u i pment manufacturers and distri b u t o r s .
A ll other parties settled prior to tri a l , h ow-
eve r, D e fe n d a n t’s action remained as to
Pl a i n t i f f. A fter Defendant presented its
ev i d e n c e, the trial court refused Pl a i n t i f f ’s
request to submit jury questions re g a rd i n g
Pl a i n t i f f ’s arranger liability under SWDA ,
instead ruling as a matter of law in
D e fe n d a n t’s favor and apport i oning $1.5
of the $7 mill i on clean up costs to Pl a i n t i f f.
Both parties appealed. With re g a rd to the
S W DA cl a i m , the court of appeals
a f f i rmed in part and reversed in part .

Sp e c i f i ca lly, the appellate court held that
although Plaintiff was entitled to have a
j u ry re s o lve the fact issues relating to the
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S W DA cl a i m , the trial court did not err in
failing to submit the SWDA liability issue
to the jury because Defendant established
Pl a i n t i f f ’s liability as a matter of law. A ft e r
a ca reful rev i ew of the trial court testimo-
ny, the appellate court found held that
Pl a i n t i f f, t h rough an agent, was a person
re s p onsible for the waste under the SWDA
b e cause it arranged for the disposal by the
i n s t ru c t i ons Plaintiff provided to
D e fe n d a n t . The appellate court furt h e r
found that the remedial actions taken were
a p p rove d , t h e re was a release of a solid
waste into the env i ron m e n t , the re m e d i a l
costs were re a s onable and necessary and
D e fendant made re a s onable attempts to
notify Plaintiff of the release and
D e fe n d a n t’s intent to remedy it.

The court of appeals con cluded that ca u-
s a t i on is not an element of liability under
S W DA , t h e re f o re Defendant did not
h a ve to prove that Pl a i n t i f f ’s action s
caused Defendant to incur re s p onse costs
in order to sustain its cause of action .
C a u s a t i on is on ly a factor for the tri a l
c o u rt to consider in apport i oning costs
a fter liability is established. T h e re a ft e r,
Plaintiff filed a petition for rev i ew to con-
sider whether Plaintiff was an “a r ra n g e r”
within SWDA’s meaning.

The Texas Su p reme Court agreed that
b a r ring a dispute as to the underlyi n g
f a c t s , whether a defendant is a “p e r s on
re s p onsible for solid waste” is a question
of law. Due to the fact that Texas state
law is void of any cases that discuss the
scope of arranger liability under SWDA ,
the Texas Su p reme Court looked to fe d e r-
al case law for guidance. The fe d e ral ca s e
law is clear that a tra n s a c t i on to sell a
p roduct containing a haza rdous substance
that is ultimately disposed of does not in
itself constitute an arrangement for dis-
p o s a l . The court turned its attention to
the case law that addressed all e g a t i ons of
the arranger statute based upon con d u c t
other than or in addition to the sale of a
h a za rdous substance.

The parties agreed that there is no rule for
d e t e rmining whether a defendant “o t h e r-
wise arra n g e d” to dispose of haza rd o u s
waste under CERC LA . H ow eve r,
Plaintiff argued that no court has imposed
a r ranger liability on a party who did not
h a ve either the authori ty to dispose of the
waste together with the actual inv o lve m e n t
in its disposal or the obligation to dispose
of the waste. D e fendant argued that fe d e r-
al case law supports the pro p o s i t i on that
actual inv o lvement in the decision to dis-
pose of waste is sufficient to inv ok e
a r ranger status even when the authori ty or
o b l i g a t i on to con t rol disposal is lack i n g.

The Texas Su p reme Court held that in
d e t e rmining whether a potentially
re s p onsible party is an arranger under
C ERC LA , c o u rts genera lly agree that
t h e re must be a nexus between the party’s
c onduct and the disposal of the haza rd o u s
s u b s t a n c e . In evaluating whether the re q-
uisite nexus exists, c o u rts have employed a
“ t o t a l i ty of the circ u m s t a n c e s ” a p p ro a ch .
The Texas Su p reme Court held that an
a n a lysis of the arranger status based on
the totality of the circumstances under
guidelines that the fe d e ral cases estab-
lished is most faithful to the statutory lan-
guage and purposes of SWDA .

When examining the facts, the Te x a s
Su p reme Court held that courts should
take into con s i d e ra t i on whether a defe n-
dant owned or possessed the solid waste in
q u e s t i on , had the authori ty to make dis-
posal decision s , had the obligation to make
disposal decision s , e xe rcised con t rol ove r
d e c i s i ons re g a rding the waste’s disposal or
a c t u a lly disposed of the solid waste. T h e
c o u rt went on to hold that in the context of
a r ranger liability, a court’s inquiry should
focus on the degree of the defe n d a n t’s
actual con t rol over the decision re g a rd i n g
the specific method or manner of disposal.

Plaintiff argued that it did not become an
a r ranger by providing tech n i cal serv i c e s
and advice to Defendant even when the
advice related to waste disposal beca u s e
Plaintiff had neither the authori ty nor the
o b l i g a t i on to con t rol such disposal.
D e fendant argued that Plaintiff did not
m e re ly sell products and equipm e n t ;
i n s t e a d , Plaintiff re g u l a rly came into
D e fe n d a n t’s facilities and gave dire c t
i n s t ru c t i ons on how to dispose of waste
k n owing that Defendant relied upon
these instru c t i on s .

The Texas Su p reme Court noted that
t h e re are few fe d e ral cases that addre s s
whether a defe n d a n t’s prov i s i on of tech n i-
cal services and advice renders it an
a r ranger under CERC LA . H ow eve r, t h e
c o u rt held that due to the extent of
Pl a i n t i f f ’s inv o lvement with Defe n d a n t
over the years and the fact that Pl a i n t i f f
g a ve advice re g a rding disposal methods
and Defendant foll owed Pl a i n t i f f ’s
a d v i c e, Plaintiff still did not actually con-
t rol the specific method and manner in
w h i ch Defendant disposed of the waste at
i s s u e . The court held that authori ty to
make disposal decisions is a key factor
when arranger status is based on mere
advice re g a rding disposal that another
p a rty is free to ignore . G i ven an absence
of any obligation with re g a rd to waste dis-
posal decision s , Pl a i n t i f f ’s lack of ow n e r-

ship of or authori ty over the ch e m i ca l s
that Defendant disca rded and the fact
that Defendant never ceded ultimate con-
t rol over this aspect of its opera t i on s , t h e
Texas Su p reme Court disagreed with the
a p p e llate court ruling that Plaintiff was a
“p e r s on re s p onsible for solid waste” u n d e r
the SWDA .

Plaintiff argued that even if its actions con-
stituted an arrangement for disposal of
w a s t e, it could not be found liable as an
a r ranger because Defendant failed to prove
that the con t a m i n a t i on at its sites re s u l t e d
f rom the PCE that Plaintiff poured into
the sewer sys t e m . The Texas Su p re m e
C o u rt held that for a defendant to qualify
as a PRP under CERC LA , the plaintiff
need not show a direct causal link betw e e n
the waste for which the defendant is
re s p onsible and the env i ronmental harm at
the site.

C ERC LA’s legislative history and text
s u p p o rt that a plaintiff is not re q u i red to
s h ow that a particular defendant ca u s e d
either the release or the incurrence of
re s p onse costs in order to prove liability.
An a l o gous to CERC LA , S W DA does not
h a ve any ca u s a t i on re q u i re m e n t . T h e
c o u rts have uniform ly held that there is no
de minimis e xc e p t i on to re s p onsible party
l i a b i l i ty. The amount of waste attri b u t a b l e
to the defendant may be taken into account
when the trial court is determining the
extent of a defe n d a n t’s liability by appor-
t i oning costs.

In the end, the Texas Su p reme Court held
that the appellate court erred in holding
that Pl a i n t i f f ’s advice to Defe n d a n t
re g a rding disposal of waste subjected
Plaintiff to potential arranger liability. T h e
Texas Su p reme Court reve r s e d , in part , a n d
remanded the matter to the trial court for
f u rther pro c e e d i n g s . R. R. S treet & Co. I n c .
v. P i l grim Enterp ri s e s , I n c ., 2005 W L
1366511 (Te x . S . C t . June 10, 2 0 0 5 ) .
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