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D UTY OF CA RE

G e n eral Contractor Had No Du ty 
Of C a re To Injured Employee 

Of S u b - C o n trac t o r

In Downs v. S te el and Craft Builder s ,
I n c ., 2005 WL 1492077 (2nd Dist.,
June 22, 2 0 0 5 ) , the plaintiff, R i ch a rd
D ow n s , an employee of an independent
c on t ra c t o r, was seri o u s ly injured when a
t re n ch collapsed at a con s t ru c t i on site.
The plaintiff sued the defe n d a n t , St e e l
and Cra ft Builders, I n c . , the genera l
c on t ractor of the site, a lleging com m on
law negligence. The circuit court gra n t-
ed summary judgment in favor of the
d e fendant and the plaintiff appealed.

At the time of the accident, the plain-
tiff was an employee of P & M Wa t e r
and Sew e r, I n c . , w h i ch was hired by the
d e fendant to work at various stages of
the con s t ru c t i on job. Pursuant to the
c on t ra c t , the defendant could ord e r
w o rk to start or stop, o rder changes to
the plans and approve the work m e n ,
s u b c on t ra c t o r s , or material suppliers
h i red by P & M. Ot h e rw i s e, the defe n-
dant placed the burden and the re s p on-
s i b i l i ty of completing the work on P &
M . D o w n s, 2005 WL 1492077 at *1.

On the day of the accident, the owner of
the defendant was at the construction
site, but he did not observe the accident
or the work being done by P & M, nor
did he instruct P & M on the work. He
did not direct, supervise, or participate
in the work, the means, or the methods
of P & M. He frequently visited the site
to look only at the work’s progress and
he observed no safety violations. He
relied on the subcontractors for safety,
providing them with no classes, inspec-
tors or equipment.

The appellate court initially noted that

in a negligence action , a plaintiff mu s t
p resent sufficient evidence to establish
that the defendant owed a duty to the
p l a i n t i f f. The existence of a duty is a
q u e s t i on of law to be decided by the
c o u rt and if no duty exists there is no
re c ove ry. The plaintiff presented thre e
bases for the existence of a duty of ca re :
(1) defe n d a n t’s con t ractual right to
c on t rol and actual re t e n t i on of con t ro l
under Se c t i on 414 of the Restatement
( Se c ond) of To rt s ; (2) the applica b l e
s a fe ty re g u l a t i on s ; and (3) defe n d a n t’s
status as possessor of the land under
Se c t i on 343 of the Restatement
( Se c ond) of To rt s . D o w n s, 2005 W L
1492077 at *2.

The plaintiff argued that the defe n d a n t
owed him a duty of ca re pursuant to
Se c t i on 414 of the Restatement
( Se c ond) of To rt s , b e cause the defe n-
dant retained con t rol of certain aspects
of the work perf o rmed by P & M.
G e n e ra lly, one who employs an inde-
pendent con t ractor is not liable for the
l a t t e r’s acts or om i s s i on s . In Ill i n o i s , a
re c o g n i zed exc e p t i on to this rule is
found in Se c t i on 414 of the
Restatement (Se c ond) of To rt s , w h i ch
s t a t e s : “One who entrusts work to an
independent con t ra c t o r, but who
retains the con t rol of any part of the
w o rk , is subject to liability for phys i ca l
h a rm to others for whose safe ty the
e m p l oyer owes a duty to exe rcise re a-
s onable ca re, w h i ch is caused by his
f a i l u re to exe rcise his con t rol with re a-
s onable ca re . ” C omment c to Se c t i on
414 explains the “retained con t ro l” c on-
c e p t : “In order for the [exc e p t i on] to
a p p ly, the employer must have re t a i n e d
at least some degree of con t rol over the
manner in which the work is don e . It is
not enough that he has mere ly a gener-
al right to order the work stopped or
re s u m e d , to inspect its pro g ress * * * or
to pre s c ribe altera t i ons and dev i a t i on s .

Su ch a general right is usually re s e rve d
to employe r s , but it does not mean that
the con t ractor is con t ro lled as to his
methods of work , or as to opera t i ve
d e t a i l . T h e re must be such a re t e n t i on
of a right of superv i s i on that the con-
t ractor is not entire ly free to do the
w o rk in his own way. ” D o w n s, 2 0 0 5
WL 1492077 at *2-3.

The appellate court advised that the
best indicator of whether a con t ra c t o r
has retained con t rol over the subcon-
t ra c t o r’s work is the part i e s ’ c on t ra c t , i f
one exists. When interp reting a con-
t ra c t , the court must consider the entire
document to give effect to the part i e s ’
intent as determined by the plain and
o rd i n a ry meaning of the language of
the con t ra c t . The question in this ca s e
was whether the con t ract between the
d e fendant general con t ractor and P &
M evidenced an intent by the defe n-
dant to retain any con t rol over safe ty at
the con s t ru c t i on site.

G e n e ra lly, in a con s t ru c t i on negligence
case inv o lving a con t ract between a
d e fendant general con t ractor and an
independent con t ractor that employe d
the plaintiff, s u m m a ry judgment is
i m p ro p e rly granted to a general con-
t ractor that had agreed to retain con t ro l
over safe ty at a con s t ru c t i on site (see,
M o o re h e ad v. M u s tang Construction Co. ,
354 Ill . Ap p.3d 456 (3rd Dist. 2 0 0 4 ) , o r
w h e re a general con t ractor goes to gre a t
lengths to con t rol safe ty at the con-
s t ru c t i on site even though an indepen-
dent con t ractor con t racts to con t rol its
own work . ( s e e, B okodi v. Fo s ter Wh e el er
R o b b i n s , I n c ., 312 Ill . Ap p.3d 1051 (1st
D i s t . 2 0 0 0 ) ; and B ro oks v. M i d we s t
Grain Products of Il l i n o i s , I n c ., 3 1 1
Ill . Ap p.3d 871 (3rd Dist. 2 0 0 0 ) .

A l t e rn a t i ve ly, s u m m a ry judgment in
favor of the general con t ractor is appro-
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p riate where an independent con t ra c t o r
is con t ra c t u a lly re s p onsible for jobsite
s a fe ty and the defendant general con-
t ractor takes no active role in ensuri n g
s a fe ty (see, S te u ri v. Pru d e n t i a l
I n s u rance Co. o f Am eri ca, 282 Ill . Ap p. 3 d
753 (1st Dist. 1 9 9 6 ) ; and Fris v.
Personal Products Co., 255 Ill . Ap p. 3 d
916 (3rd Dist. 1 9 9 4 ) ) , or where the
g e n e ral con t ractor re s e rves the genera l
right of superv i s i on over the indepen-
dent con t ractor but does not re t a i n
c on t rol over the incidental aspects of
the independent con t ra c t o r’s work .
(Ra n gel v. B ro ok h aven Constru c t o r s , I n c .,
307 Ill . Ap p.3d 835 (1st Dist. 1 9 9 9 ) .
D ow n s , 2005 WL 1492077 at *3.

A fter rev i ewing the ev i d e n c e, t h e
a p p e llate court determined that in this
ca s e, the defendant neither con t ro ll e d
nor was re s p onsible for the safe ty mea-
s u res employed at the con s t ru c t i on site.
The rights retained by the defendant to
s chedule and to stop work , to ord e r
changes and to approve hiring were
g e n e ral rights of superv i s i on and not a
re t e n t i on of con t rol over the incidental
aspects of the work done by P & M.

E ven though the appellate court con-
cluded that the con t ract did not gra n t
the defendant sufficient con t rol over P
& M’s work to create a duty to the
p l a i n t i f f, its analysis of Se c t i on 414 did
not end there . The court found that it is
possible that a duty to a subcon t ra c t o r’s
e m p l oyee may be created by the con-
t ra c t o r’s actions undertaken in the
absence of an agre e m e n t . As support
for this, the appellate court pointed to a
recent First District decision in which
the con t ractor and subcon t ractor had
not agreed on the scope of the con t ra c-
t o r’s con t rol over the subcon t ra c t o r’s
w o rk . ( Se e, B i eru ta v. Klein Creek Corp.,
331 Ill . Ap p.3d 269 (1st Dist. 2 0 0 2 ) .
D o w n s, 2005 WL 1492077 at *4.

Based on the ruling in B i eru ta, t h e
a p p e llate court noted that in this ca s e,
the defe n d a n t , by its con d u c t , c o u l d
h a ve created a duty to the plaintiff by
e xe rcising con t rol over P & M’s work .
H ow eve r, the facts indicated that the
d e fendant did not con t rol the subcon-
t ra c t o r’s work . T h e re was no ev i d e n c e
that the defendant exe rted con t rol ove r
the con s t ru c t i on site, other than by
t e lling the independent con t ra c t o r s
w h e re to work and when. No t h i n g
i n d i cated that that the defe n d a n t

d i rected the “o p e ra t i ve details” of the
e xca v a t i on or that P & M was not fre e
to perf o rm the work in its own way.
Fu rt h e rm o re, even if it was assumed
that the con d i t i ons and methods used
w e re dangerous and led to the plain-
t i f f ’s injuri e s , t h e re was no ev i d e n c e
that the defendant knew or had notice
that P & M employed a haza rd o u s
method in dangerous con d i t i ons at the
time of the accident. T h e re f o re, t h e
a p p e llate court determined that the
d e fendant con t ro lled not the “i n c i d e n-
tal aspects” of the independent con t ra c-
t o r’s work , but rather on ly the desire d
e n d s . T h e re f o re, the appellate court
found that summary judgment in favor
of the defendant was appro p riate as to
this issue.

The next argument submitted by the
plaintiff that was addressed by the
a p p e llate court was whether a genera l
c on t ractor may delegate its re s p on s i b i l-
ities under the OSHA and the CSA to
an independent con t ractor for the pur-
poses of avoiding liability in a pri v a t e
cause of action for injuries sustained by
an employee of the independent con-
t ra c t o r. The appellate court noted that
this was a question of first impre s s i on .
D o w n s, 2005 WL 1492077 at *5.

The OSHA creates a gove rnment pro-
g ram to enforce compliance with fe d e r-
al occupational safe ty and health stan-
d a rds by employers in the private sec-
t o r. 29 U.S.C. Se c t i ons 651, 6 5 4
( 2 0 0 0 ) . The OSHA explicitly decl a re s
that it shall not be con s t rued to super-
s e d e, to enlarge, to diminish, or to
a f fect in any manner “the com m on law
or statutory ri g h t s , d u t i e s , or liabilities
of employers and employees under any
law with respect to injuries * * * of
e m p l oyees arising out of, or in the
course of, e m p l oym e n t . ” 29 U.S.C.
Se c t i on 653(b)(4) (2000).

The appellate court noted that based
on its prior Se c t i on 414 analys i s , t h e
d e fendant could not be held liable
under the plaintiff ’s theori e s , as gov-
e rned by Illinois law. T h e re f o re, l i a b i l i-
ty in this case would result on ly from
a f fecting the defe n d a n t’s right to con-
t ract away private liability for injuri e s ,
or from enlarging the defe n d a n t’s lia-
bilities to the plaintiff under Se c t i on
4 1 4 , by decl a ring that, via the OSHA,
that the defendant retained con t rol of
the work of P & M. The appellate court

d e t e rmined that doing so would “c re a t e
an exc e p t i on that would swall ow the
ru l e, b e cause no matter what steps the
d e fendant would take to shield itself
f rom liability, the OSHA inev i t a b ly
would pierce the defe n d a n t’s arm o r,
s t riking a fatal blow that otherw i s e
would be blocked under the theori e s
advanced by plaintiff. ” For these re a-
s on s , the appellate court affirmed sum-
m a ry judgment on this issue as well .
D o w n s, 2005 WL 1492077 at 5-6.

The appellate court next looked to the
C S A . The CSA predates the OSHA
and it provides occupational safe ty and
health pro t e c t i ons on ly to employe e s
who work on fe d e ra l , fe d e ra lly
f i n a n c e d , or fe d e ra lly assisted con s t ru c-
t i on pro j e c t s . Under the CSA, to the
extent that a subcon t ractor agrees to
p e rf o rm a certain task, the general con-
t ractor and that subcon t ractor are
deemed to have joint re s p on s i b i l i ty
with respect to that task. 29 C.F. R.
Se c t i on 1926.16(c) (2004). The plain-
tiff relied on this section for his pro p o-
s i t i on that the defendant has a non d e l-
egable duty under the CSA.

The appellate court stated that while
maintaining employee safe ty at the work-
place is an important public policy, in this
case the defendant did not volunteer to
abide by any safe ty re g u l a t i on s , nor did
the defendant volunteer to ensure com-
pliance with the applicable re g u l a t i on s .
I n s t e a d , the defendant shifted the
re s p on s i b i l i ty for compliance to P & M
by actually and con t ra c t u a lly avoiding
c on t rol over the work of P & M. Fo r
these re a s on s , the appellate court
a f f i rmed summary judgment on this
i s s u e . D o w n s, 2005 WL 1492077 at *6-7.

The plaintiff ’s last argument was that
the defendant owed him a duty of ca re
pursuant to Se c t i on 343 of the
Restatement (Se c ond) of To rt s , b e ca u s e
the defendant possessed the land where
the plaintiff was injure d . Se c t i on 343
subjects a possessor of land to liability
for phys i cal harm caused to invitees by
a con d i t i on on the land that the posses-
s o r, who failed to exe rcise re a s on a b l e
ca re to protect such inv i t e e s , k n ew or
should have known inv o lved an unre a-
s onable risk of harm to the inv i t e e s ,
who did not discover the danger or who
failed to protect themselves against it.

The appellate court noted that a pos-
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sessor of land is not liable for injuri e s
caused by open and obvious dangers,
unless the injured party was distra c t e d
f rom those dangers by focusing on
s ome other con d i t i on or haza rd . ( Se e,
C l i f f o rd v. Wh a rton Business Gro u p,
L LC, 353 Ill . Ap p.3d 34 (1st Dist.
2 0 0 4 ) ) . In this ca s e, the danger of a
ca ve-in was open and obv i o u s , ev i-
denced by the fact that the plaintiff dis-
cussed ways to avoid it before the inci-
dent took place. Fu rt h e rm o re, eve n
thought the plaintiff was focused on
i n s t a lling pipes, he was never distra c t e d
f rom the danger of a ca ve-in so as to
w a r rant imposing a duty under Se c t i on
3 4 3 . For these re a s on s , s u m m a ry judg-
ment in favor of the defendant was
w a r ranted as to this issue as well .
D o w n s, 2005 WL 1492077 at *7-8. A s
a re s u l t , the circuit court’s granting of
s u m m a ry judgment for the defe n d a n t
was upheld in its entire ty.

The Distrac tion Exc e p tion to the 
Open And Obvious Def e n s e

In Sa n d o val v. C i ty of C h i ca go, 2 0 0 5
WL 1322782 (1st Dist., June 3, 2 0 0 5 ) ,
the plaintiff, Catalina Sa n d ov a l , w a s
ca ring for her neighbor’s young son
when she tripped and fe ll due to a
c rater-like defect in the sidewalk in
f ront of her home causing her to
b e c ome injure d . The plaintiff and ch i l d
w e re outside when the plaintiff lost
sight of the ch i l d . The plaintiff beca m e
“c on c e rn e d” that the child wandere d
t ow a rd her yard and was “a f ra i d” h e
would attempt to descend the stairs to
her house. The plaintiff then began
walking tow a rd her yard when her foot
b e came wedged in the sidewalk defe c t .
The plaintiff sued the City of Chica go
for negligence.

The plaintiff admitted that the side-
walk defect had been in the same loca-
t i on in front of her home for four ye a r s
b e f o re her accident, she walked past it
“m i ll i ons of time” and was aware of the
d e fect at the time of her fall . The defe c t
was in a five by six foot square of side-
walk with most of the con c rete missing
and the dirt underneath was exposed
with some con c rete pro t ruding thro u g h
the surf a c e . The plaintiff contacted her
a l d e rman about the defect less than a
year before her accident. The plaintiff
admitted that at the time of her acci-
d e n t , nothing obstructed her view of
the sidewalk where she fe ll , she saw

nothing unusual about her surro u n d-
ings and nothing was distracting her.

The City moved for summary judg-
m e n t , stating that it did not owe the
plaintiff a duty of ca re because the con-
d i t i on of the sidewalk was open and
o bv i o u s . The plaintiff re s p onded by
arguing that the City caused the defe c t
when it re m oved a tree and she assert-
ed that the distra c t i on exc e p t i on
applied to impose a duty. The tri a l
c o u rt granted the City’s motion and in
doing so held that the plaintiff pre s e n t-
ed no evidence that the City cre a t e d
the defe c t , that it was aware of the
d e fect or that the City should have re a-
s on a b ly foreseen that the plaintiff
would become distracted and fail to
a p p reciate the defe c t . Du ring a motion
for re h e a ri n g, the court cl a rified that its
ruling was based on the fact that the
d e fect was open and obvious and there
was no evidence that the plaintiff was
d i s t racted or any evidence that the City
should have re a s on a b ly foreseen that
the plaintiff would have become dis-
t ra c t e d . Sa n d o va l, 2005 WL 1322782
at *1-2.

The appellate court noted that in ord e r
to sustain her cause for negligence, t h e
plaintiff was re q u i red to establish that
the defendant owed her a duty of ca re
by showing that she and the defe n d a n t
stood in such a re l a t i onship to on e
another that the law imposed an oblig-
a t i on on the defendant of re a s on a b l e
c onduct for the benefit of the plaintiff.
The factors to consider when deter-
mining whether such a duty exists are :
(1) the fore s e e a b i l i ty that defe n d a n t’s
c onduct will result in injury to another;
(2) the likelihood of injury; (3) the
magnitude of guarding against it; a n d
(4) the consequences of placing that
b u rden on the defe n d a n t . Se e, B o n n er
v. C i ty of C h i ca go, 334 Ill . Ap p.3d 481
(1st Dist. 2 0 0 2 ) . Sa n d o va l, 2005 W L
1322782 at *2-3.

As to the re a s onable fore s e e a b i l i ty of
i n j u ry element, Illinois law holds that
p e r s ons or entities who own or con t ro l
land are not re q u i red to foresee and
p rotect against injuries from potential-
ly dangerous con d i t i ons that are open
and obv i o u s . Se e, B u ch el eres v. C h i ca go
Pa rk Distri c t, 171 Ill.2d 435 (1996).
“Open and obv i o u s ” c on d i t i ons incl u d e
those where the con d i t i on and risk are
a p p a rent to, and would be re c o g n i ze d

b y, a re a s onable person exe rcising ord i-
n a ry perc e p t i on , i n t e lligence and judg-
ment in visiting an are a . T h e re f o re, t h e
d e t e rm i n a t i on of whether a con d i t i on is
open and obvious depends not on
p l a i n t i f f ’s subjective knowledge but,
ra t h e r, on the objective knowledge of a
re a s onable person con f ronted with the
same con d i t i on . This is because pro p e r-
ty owners are entitled to the expecta-
t i on that those who enter upon their
p ro p e rty will exe rcise re a s onable ca re
for their own safe ty. Se e, B o n n er, 3 3 4
Ill . Ap p.3d 481; B u ch el eres v. C h i ca go
Pa rk Distri c t, 171 Ill.2d 435 (1996).

In this matter, the plaintiff argued that
an exc e p t i on to the open and obv i o u s
rule applied – the distra c t i on exc e p t i on .
Under the “d i s t ra c t i on exc e p t i on , ” a
d e fe n d a n t - p ro p e rty owner can be
found to owe a duty of ca re, despite an
open and obvious con d i t i on , if he has
re a s on to expect that the plaintiff-inv i-
t e e’s attention might be distracted so
that she would not discove r, or may for-
get that she had prev i o u s ly discove re d ,
the obvious con d i t i on . The appell a t e
c o u rt noted that cases applying this
e xc e p t i on inv o lve situations in which
the injured plaintiff was distracted from
the open and obvious con d i t i on
b e cause circumstances re q u i red that she
focus her attention on some other con-
d i t i on or haza rd .

Under the distra c t i on exc e p t i on , t h e
d e fendant is not re q u i red to anticipate
the specific plaintiff ’s own negligence
or make her premises injury - p ro o f.
H ow eve r, if it is re a s onable for the
d e fendant to anticipate injury to an
i nvitee who is otherwise exe rc i s i n g
g e n e ral ca re for her safe ty but may re a-
s on a b ly be expected to be distracted to
an obvious con d i t i on on the pre m i s e s ,
then a duty is ow e d . Sa n d o va l, 2 0 0 5
WL 1322782 at *3-4.

The appellate court rev i ewed the
re c o rd , w h i ch contained ph o t o g ra ph s
of the defe c t , and noted that the defe c t
was cl e a rly a con d i t i on of open and
o bvious danger. The large five - b y - s i x -
foot section of the sidewalk was miss-
ing most of its con c rete surf a c e, and the
d i rt underneath was exposed. Wh i l e
the dirt com p rised a level surf a c e, a big
chunk of con c rete re m a i n e d , s t i ck i n g
u p right some three to four inches from
the dirt . The appellate court went on to
note that being con f ronted with these
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c i rc u m s t a n c e s , a ny re a s onable person
e xe rcising ord i n a ry ca re in visiting this
a rea would re c o g n i ze and appre c i a t e
the risk inv o lved in tra versing this por-
t i on of the sidewalk and, s p e c i f i ca lly,
the changes in elev a t i on . T h e re f o re, t h e
c o u rt found that the con d i t i on was
u n d e n i a b ly open and obv i o u s .
Sa n d o va l, 2005 WL 1322782 at *4.

The appellate court next analyze d
whether the distra c t i on exc e p t i on
would apply. The plaintiff testified that
this particular sidewalk defect had
existed right outside of her own hom e
for some four years prior to the acci-
d e n t . She stated that she had walked by
it “m i ll i ons of times,” she knew it was
t h e re on the day of the accident, s h e
was fully aware of the missing con c re t e,
of the exposed dirt , and most impor-
t a n t ly, of the elevated “i s l a n d” in this
slab of sidew a l k . In addition to agre e-
ing that the con d i t i on was open and
o bv i o u s , the plaintiff specifica lly
admitted that at the precise time of the
a c c i d e n t , nothing obstructed her view
of the sidew a l k , nothing was unusual
about her surroundings and, s i g n i f i-
ca n t ly, nothing was distracting her.
Based on this testimony alon e, a p p e l-
late court found it to be clear that
plaintiff failed to present evidence to
s h ow she was distracted at the time of
her fall and the City could not have
re a s on a b ly foreseen that the plaintiff
would be distracted as she walked on
the sidew a l k . Sa n d o va l, 2005 W L
1322782 at *5.

The appellate court went on to note that
p ri m a ri ly, in those instances where
Illinois courts have applied the distra c-
t i on exc e p t i on to impose a duty upon a
l a n d ow n e r, it is clear that the landow n e r
c re a t e d , c on t ributed to, or was re s p on s i-
ble in some way for the distra c t i on which
d i ve rted the plaintiff ’s attention from the
open and obvious con d i t i on and, t h u s ,
was charged with re a s onable fore s e e a b i l-
i ty that an injury might occur. In con-
t ra s t , the occurrence in this case fall s
within the line of cases that re i n f o rc e s
that when a plaintiff ’s attention is dive rt-
ed by her own independent acts for
w h i ch the defendant has no dire c t
re s p on s i b i l i ty, the distra c t i on exc e p t i on
does not apply. Se e, Pro s tran v. C i ty of
C h i ca go, 349 Ill . Ap p.3d 81 (1st Dist.
2 0 0 4 ) ; B o n n er v. C i ty of C h i ca go, 3 3 4
Ill . Ap p.3d 481 (1st Dist. 2 0 0 2 ) ; a n d
R i ch a rdson v. Vau g h n, 251 Ill . Ap p.3d 403

(2nd Dist. 9 9 3 ) .

The appellate court found that the City
was in no way re s p onsible for, c on-
t ributed to, or created this situation ,
w h i ch began when plaintiff brought the
child outside to the park w ay.
Ac c o rd i n g ly, it found that the City
owed no duty to the plaintiff to warn or
o t h e rwise safe g u a rd her from potential
h a rm posed by the open and obv i o u s
s i d ewalk defect in front of her hom e,
w h e re her injury resulted not from a
d i s t ra c t i on that could be re a s on a b ly
anticipated by the City but, i n s t e a d ,
was the result of her own inattentive-
ness in not looking forw a rd where she
was walking. Sa n d o va l, 2005 W L
1322782 at *6-7. T h e re f o re, the entry
of summary judgment was affirm e d .

EV I D EN C E

S p o l i a tion Of Evidence – As Al l ega ti o n
And As Motion For Sa n c ti o n s

In Adams v. Bath and Body Wo rk s , I n c .,
2005 WL 1252266 (1st Dist., M ay 26,
2 0 0 5 ) , the plaintiff, St eve Ad a m s , i n d i-
v i d u a lly and as the special administra-
tor of the estate of his wife, D i x i e
Ad a m s , filed a three count com p l a i n t
against defendants Bath & Body
Wo rk s , I n c . ( B BW) , G l o b a l t e ch
I n d u s t ri e s , I n c . and Sh a ron Ku b a s a k
a fter he was injured and his wife was
k i lled in a fire in their rented house.
The plaintiff alleged that a ca n dl e,
m a n u f a c t u red by Globaltech and sold
by BBW, was the cause of the fire . M s .
Kubasak was the owner of the pro p e rty.

E a ch defendant filed cro s s - cl a i m s
against the plaintiff for negligently fail-
ing to pre s e rve ev i d e n c e . B BW also
filed a third party complaint against
M s . Ku b a s a k ’s insure r, State Fa rm , f o r
negligent spoliation of ev i d e n c e . T h e
c i rcuit court granted a motion filed by
B BW and joined by Globaltech dis-
missing the plaintiff ’s complaint as a
d i s c ove ry sanction pursuant to
Su p reme Court Rule 219(c) for failing
to pre s e rve ev i d e n c e . The plaintiff
appealed the ru l i n g.

The facts revealed that six days aft e r
the fire, the plaintiff retained counsel.
Though both state and city fire inspec-
tors were unable to pin down the ca u s e
of the fire, t h ey were able to determ i n e

that the fire began near a couch loca t e d
in the living ro om . Based on com m e n t s
f rom one of these inspectors, the plain-
t i f f ’s counsel re m oved two lamps that
he believed were the potential cause of
the fire . A fter it was determined that
these lamps were not the ca u s e, t h e
p l a i n t i f f ’s focus shifted to a “ G a rd e n
La vender Botanical Candl e” that he
said was located on an end table near
the couch in the living ro om .

At some point short ly after the fire,
M s . Kubasak hired Ac t i on Fi re
R e s t o ra t i on to clean up the debris and
repair the damage. State Fa rm paid
Ac t i on Fi re for its serv i c e s .
U n b e k n ownst to the plaintiff, m a ny of
his belon g i n g s , i n cluding the end table
and couch , plus the ca rpet that Ms.
Kubasak ow n e d , w e re re m oved and
d e s t roye d . Also short ly after the fire,
State Fa rm retained Cra w f o rd &
C om p a ny to examine the house and
d e t e rmine the extent of the damage.
C ra w f o rd , in turn , h i red Joe Mazzon e
to investigate the cause of the fire .

Mr. Mazzone opined that after ruling
out the home’s wiring, appliances, and
fixtures, he believed one possible cause
of the fire was a candle placed on the
end table. Mr. Mazzone also stated that
he and Donald Hitchcock, a fire investi-
gator with the Illinois State Fi re
Marshall’s office, both agreed that the
place where the fire started was the
table. Because the end table, couch, and
ca rpet had been destroye d , h ow eve r,
t h e re was no phys i cal evidence that
would either support or refute the plain-
tiff ’s statement as to the candle’s loca-
tion. Adams, 2005 WL 1252266 at *1-2.

In the circuit court’s order gra n t i n g
B BW’s motion to dismiss, the court
found two separate grounds on which to
dispose of the plaintiff ’s cl a i m s : (1) the
plaintiff and his counsel had the oppor-
t u n i ty and the re s p on s i b i l i ty to pre s e rve
re l evant evidence and failed to do so
and framed their theory of the case on ly
a fter all owing re l evant evidence ove r
w h i ch they had con t rol to be destroye d
( s e e, B oyd v. Travel ers Insurance Co. , 1 6 6
Ill.2d 188 (1995), and (2) the plaintiff
had offe red no competent expert wit-
ness opinion testimony to present at
t rial with respect to cause and ori g i n .
The court found that the disposition of
the plaintiff ’s claims had the pra c t i ca l
e f fect of mooting out the other cl a i m s



a m ong and between the part i e s . A d a m s,
2005 WL 1252266 at *2.

The appellate court began its analys i s
by citing to a recent Illinois Su p re m e
C o u rt ca s e, D a rdeen v. K u e h l i n g, 2 1 3
Ill.2d 329 (2004), w h i ch addressed spo-
l i a t i on of evidence and discussed the
two leading spoliation of ev i d e n c e
ca s e s , B oyd v. Travel ers Insurance Co.,
166 Ill.2d 188 (1995) and S h i m a n o v s k y
v. G e n eral Motors Corp., 181 Ill.2d 112
( 1 9 9 8 ) . Reciting the duty element for a
s p o l i a t i on claim it had outlined in
B oyd, the court stated: “The genera l
rule is that there is no duty to pre s e rve
ev i d e n c e ; h ow eve r, a duty to pre s e rve
evidence may arise through an agre e-
m e n t , a con t ra c t , a statute, or other spe-
cial circ u m s t a n c e . M o re ove r, a defe n-
dant may voluntari ly assume a duty by
a f f i rm a t i ve con d u c t . In any of the fore-
going instances, a defendant owes a
d u ty of due ca re to pre s e rve evidence if
a re a s onable person in the defe n d a n t’s
p o s i t i on should have foreseen that the
evidence was material to a potential
civil action . ”

The appellate court stressed that the
leading Illinois Su p reme Court spolia-
t i on of evidence cases demon s t rate that
t h e re are two available re m e d i e s : a cl a i m
for negligent spoliation of evidence as
discussed in B oyd and dismissal as a
s a n c t i on under Rule 219(c) as discussed
in S h i m a n o v s k y. These are separate and
distinct re m e d i e s . In other word s , w h e n
a party is con f ronted with the loss or
d e s t ru c t i on of re l ev a n t , m a t e rial ev i-
dence at the hands of an oppon e n t , t h e
p a rty may either (1) seek dismissal of
his oppon e n t’s complaint under Ru l e
2 1 9 ( c ) , or (2) bring a claim for negli-
gent spoliation of ev i d e n c e . The mode
of relief most appro p riate will depend
u p on the oppon e n t’s culpability in the
d e s t ru c t i on of the ev i d e n c e . A d a m s,
2005 WL 1252266 at *3-5.

A dismissal under Rule 219(c) re q u i re s
c onduct that is delibera t e, c on t u m a-
cious or evidences an unw a r ranted dis-
re g a rd of the court’s authori ty and
should be employed on ly “as a last
re s o rt and after all the court’s other
e n f o rcement powers have failed to
advance the litigation . ” Se e,
S h i m a n o v s k y, 181 Ill.2d at 123. A cl a i m
for negligent spoliation of ev i d e n c e
re q u i res mere negligence, the failure to
f o resee that the destroyed evidence was

m a t e rial to a potential civil action . Se e,
B oyd, 166 Ill.2d at 195.

The appellate court rejected the defe n-
d a n t s ’ reliance on those cases that held
“that negligent or inadve rtent destru c-
t i on or altera t i on of evidence may re s u l t
in a harsh sanction , i n cluding dismissal,
when a party is disadvantaged by the
l o s s . ” The court re i t e rated that on ly
w h e re a party’s conduct can be ch a ra c-
t e ri zed as “d e l i b e ra t e, c ontumacious or
an unw a r ranted disre g a rd of the court ’s
a u t h o ri ty ” that the drastic sanction of
dismissal is justified, a n d , even then,
on ly “as a last re s o rt and after all the
c o u rt’s other enforcement powers have
failed to advance the litigation . ”

In those instances where evidence is
d e s t royed due to mere negligence, a
p rejudiced litigant can seek re d ress by
b ringing a claim for negligent spolia-
t i on of evidence against the re s p on s i b l e
p a rty. The question in this case was
whether the plaintiff ’s conduct leading
to the destru c t i on of the end table,
c o u ch , and ca rpet was sanction a b l e
a n d , if so, whether the circuit court ’s
s a n c t i on of dismissal was appro p ri a t e .
A d a m s, 2005 WL 1252266 at *4-5.

E ven where evidence is destroye d ,
a l t e re d , or lost, a defendant is not auto-
m a t i ca lly entitled to a specific sanction .
Se e, S tri n ger v. Packaging Corp. o f
Am eri ca, 351 Ill . Ap p.3d 1135 (4th
D i s t . 2 0 0 4 ) . Illinois Su p reme Court
Rule 219(c) instead grants the circ u i t
c o u rt the discre t i on to impose a sanc-
t i on , i n cluding dismissal of the cause of
a c t i on , u p on any party who unre a s on-
a b ly refuses to com p ly with any discov-
e ry rule or any order entered pursuant
to such ru l e . When determining an
a p p ro p riate sanction , a trial court is to
c onsider the foll ow i n g : (1) the surp ri s e
to the adverse party; (2) the pre j u d i c i a l
e f fect of the pro f fe red testimony or ev i-
d e n c e ; (3) the nature of the testimony
or ev i d e n c e ; (4) the diligence of the
a d verse party in seeking discove ry; ( 5 )
the timeliness of the adverse party’s
o b j e c t i on to the testimony or ev i d e n c e ;
and (6) the good faith of the party
o f fe ring the testimony or ev i d e n c e . Se e,
B o a t m e n’s National Bank of B el l eville v.
M a rt i n, 155 Ill.2d 305 (1993).

When pre p a ring a just ord e r, the circ u i t
c o u rt is to remember that the purp o s e
of a sanction is not mere ly to punish

the dilatory party, but to effectuate the
goals of discove ry. A just order is on e
that is “c om m e n s u rate with the seri o u s-
ness of the violation” and “e n s u res both
the accomplishment of discove ry and a
t rial on the meri t s . ” B e cause an order to
dismiss with prejudice is a drastic sanc-
t i on , it should be inv oked “on ly in those
cases where the party’s actions show a
d e l i b e ra t e, c on t u m a c i o u s , or unw a r ra n t-
ed disre g a rd of the court’s authori ty ” ;
e m p l oyed on ly “as a last re s o rt and aft e r
a ll the court’s other enforcement pow e r s
h a ve failed to advance the litigation . ”
A d a m s, 2005 WL 1252266 at *6.

In this ca s e, the plaintiff ’s con d u c t ,
though potentially negligent, could not
be ch a ra c t e ri zed as delibera t e, c on t u-
m a c i o u s , or an unw a r ranted disre g a rd
of the court’s authori ty. The plaintiff
did not engage in any “k n owing and
w i llful defiance of the discove ry rules or
the trial court’s authori ty ” as the
d e s t ru c t i on of the end table, c o u ch and
ca rpet occurred long before plaintiff
filed his lawsuit. The ca rpet belon g e d
to Ms. Ku b a s a k , and it was question-
able whether the plaintiff could have
c om p e lled her to pre s e rve it.
Fu rt h e rm o re, even if he could have pre-
s e rved this ev i d e n c e, the plaintiff had
no knowledge that it might have been
re l evant and materi a l . Fi n a lly, t h e
plaintiff played no role in, nor had any
notice of, the destru c t i on of the ev i-
dence that the defendants claim was
essential to their defe n s e .

Though a potential litigant owes a duty
to take re a s onable measures to pre s e rve
the integri ty of re l evant and materi a l
ev i d e n c e, the appellate court deter-
mined that the defendants offe red no
“re a s onable measure s ” that the plaintiff
could have, but failed, to undertake to
p rotect the ev i d e n c e, s h o rt of tre a t i n g
the second floor of the house owned by
M s . Kubasak like a crime scene. T h e
a p p e llate court could not find and the
p a rties did not cite to any ca s e, either in
Illinois or elsew h e re, w h i ch has
re q u i red such action . A d a m s, 2005 W L
1252266 at *7. T h e re f o re, the appell a t e
c o u rt reversed the dismissal of the
p l a i n t i f f ’s com p l a i n t .
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S TA N DA RD OF CA RE

Common Carri er vs. Priva te Carri er

In B rowne v. SCR Medical Tra n s p o rta t i o n
S erv i c e s , I n c ., 356 Ill . Ap p.3d 642, 8 2 6
N.E.2d 1030 (1st Dist., M a rch 30,
2 0 0 5 ) , the plaintiff Aisha Browne was
s e x u a lly assaulted by Robert Bri t t on , a n
e m p l oyee of defendant SCR Medica l
Tra n s p o rt a t i on Se rv i c e s , I n c . T h e
plaintiff was a disabled person with
c e re b ral palsy. SCR was a medica l
t ra n s p o rt com p a ny that entered into a
c on t ract with the Chica go Tra n s i t
Au t h o ri ty (CTA) to tra n s p o rt disabled
p e r s ons who were unable to use the
C TA’s mainline serv i c e s .

The plaintiff filed suit against SCR
a lleging that SCR, as a com m on ca r ri-
e r, owned her a heightened standard of
ca re . SCR filed a motion for summary
judgment arguing that because SCR
was not a com m on ca r rier it owed its
c u s t omers an ord i n a ry standard of ca re
and was not liable for the intention a l
c riminal acts of its employe e s . The cir-
cuit court granted SCR’s motion for
s u m m a ry judgment and the plaintiff
a p p e a l e d . On appeal, the plaintiff
argued that the circuit court erred in
g ranting summary judgment beca u s e
t h e re was a question of fact as to
whether SCR was a com m on ca r ri e r
and whether SCR should have know n
that Bri t t on was unfit to tra n s p o rt dis-
abled individuals. The appellate court
first analyzed the distinction betw e e n
c om m on ca r riers and private ca r ri e r s .
B ro w n e, 826 N.E.2d at 1032-1033.

In Ill i n o i s , a com m on ca r rier is “on e
who undertakes for the public to tra n s-
p o rt from place to place such persons or
goods of such persons as choose to
e m p l oy him for hire . ” Illinois Hi g hw a y
Tra n s p o rtation Company v. Ha n tel, 3 2 3
Ill . Ap p. 364 (3rd Dist. 1 9 4 4 ) . The test
to distinguish a com m on ca r rier from a
p rivate ca r rier is whether the ca r ri e r
s e rves all of the public alike. A com-
m on ca r rier is “one who undertakes for
h i re to ca r ry all persons indiffe re n t ly
who may apply for passage, so long as
t h e re is ro om and there is no legal
e xcuse for re f u s e . ” A private ca r ri e r
“u n d e rtakes by special agre e m e n t , in a
p a rticular instance on ly, to tra n s p o rt
p e r s ons or pro p e rty from one place to
another either gra t u i t o u s ly or for hire . ”
Jane Doe v. Rockdale School District No.

8 4, 287 Ill . Ap p.3d 791 (3rd Dist.
1 9 9 7 ) . A private ca r rier “makes no pro-
fe s s i on to ca r ry all who apply for ca r-
ri a g e” and “is not bound to serve eve ry
p e r s on who may apply. Rockdale Sch o o l
D i s trict No. 8 4, 287 Ill . Ap p.3d at 794.
B ro w n e, 826 N.E.2d at 1034.

At the time of the assault by Bri t t on on
the plaintiff, SCR did not serve all of
the general public. SCR served on ly
those individuals who met its eligibility
re q u i re m e n t s . SCR could also decline to
s e rve anyone based on numerous factors
s u ch as loca t i on and availability of med-
i cal tra n s p o rt vans. B e cause SCR made
no pro fe s s i on to ca r ry all who apply for
ca r riage and was not bound to serve
eve ry person who applied, the appell a t e
c o u rt determined that SCR was not a
c om m on ca r rier at the time of the
a s s a u l t s . B ro w n e, 826 N.E.2d at 1035.

The plaintiff next argued that because of
SCR’s contractual relationship with the
CTA, SCR stepped into the shoes of the
CTA for the purpose of providing ser-
vice to disabled members of the general
public and became a common carrier.
The plaintiff also argued that because
the CTA was a common carrier and had
to comply with the requirements of the
ADA, SCR also had to comply with the
ADA and owed its passengers the high-
est standard of care. Finally, the plaintiff
argued that the SCR became a common
carrier based on its agency relationship
with the CTA.

The appellate court noted that the
plaintiff could not cite to any re l ev a n t
a u t h o ri ty to support her con t e n t i on s
and the court’s re s e a rch of case law
n a t i onwide failed to uncover any such
s u p p o rt . The court could not find any
basis for finding that SCR’s con t ra c t
with the CTA or the re q u i rements of
the ADA could tra n s f o rm SCR into a
c om m on ca r ri e r. SCR con t racted to
s e rve on ly those individuals who were
unable to use the CTA’s mainline ser-
vice and SCR on ly did so at its discre-
t i on . These are not ch a ra c t e ristics of a
c om m on ca r ri e r. B ro w n e, 826 N.E.2d
at 1035.

The plaintiff also argued that a ques-
t i on of fact existed as to whether SCR
owed her a heightened level of ca re
b e cause it knew she was disabled. T h e
plaintiff relied on Illinois Pa t t e rn Jury
I n s t ru c t i on s , C i v i l , No. 100.08 (4th ed.

1 9 9 5 ) . The instru c t i on prov i d e s :
“When a ca r rier is aware that a passen-
ger is mentally or phys i ca lly disabled so
that the haza rds of tra vel are incre a s e d
as to her, it is the duty of the ca r rier to
p rovide that additional ca re which the
c i rcumstances re a s on a b ly re q u i re . T h e
f a i l u re of the defendant to fulfill this
d u ty is negligence.” In re s p onse to this
a r g u m e n t , the appellate court stated
that the notes to the instru c t i on pro-
v i d e : “This instru c t i on shall be
used***to define the duty underlyi n g
the issue of negligence when the defe n-
dant is a com m on ca r ri e r. ” Since it was
clear that the instru c t i on on ly applies
to com m on ca r ri e r s , and the appell a t e
c o u rt found SCR was not a com m on
ca r ri e r, the court rejected the plaintiff ’s
a r g u m e n t . B ro w n e, 826 N.E.2d at
1 0 3 6 . For these re a s on s , the circ u i t
c o u rt’s entry of summary judgment for
the defendant was uph e l d .
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