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CONTR ACT LAW

Oral Contract To Sell Business Enforceable
In Light of Parties Conduct 

Pl a i n t i f fs , Gene Jannusch (ÒGeneÓ) and
M a rtha Jannusch (ÒM a rt h aÓ ) ,o p e rated a
b u s i n e s s ,Festival Fo o d s ,w h i ch served con-
c e s s i ons to the general public at festivals in
Il linois and Indiana between Ap ril and
October of each ye a r. T h ey brought 
an action for bre a ch of oral con t ract 
against the Defe n d a n t s ,L i n d s ey Na f f z i g e r
( ÒL i n d s eyÓ) and L ouann Na f f z i g e r
( ÒLo u a n nÓ) in the Circuit Court of
M c L ean County.

At tri a l ,Gene testified that on August 13,
2 0 0 5 ,she entered into an oral con t ract with
the Defendants to sell Festival Foods for
$ 1 5 0 , 0 0 0 . 0 0 .In re t u rn , the Defe n d a n t s
w e re to re c e i ve the assets of the business,
i n cluding a tru ck , a tra i l e r, and all necessary
e q u i pm e n t .The Defendants would also
h a ve the opport u n i ty to work at event loca-
t i ons secured by Gene.

The Defendants paid $10,000.00 immedi-
ately, with the balance to be paid upon
receipt of their loan money from the bank.
The Defendants took possession of
Festival Foods the next day, and operated
Festival Foods for the remainder of the
2005 season.

Louann ack n owledged testifying during a
d e p o s i t i on that an oral agreement to pur-
chase Festival Foods for $150,000.00 exist-
e d , but later testified that she could not
re ca ll specifica lly making an oral agre e-
ment on any particular date.L i n d s ey testi-
fied that she and Louann met with Gene
and Martha on August 13,2 0 0 5 ,and paid
the $10,000.00 for the right to continue to
p u rchase the business. She also testified
that the parties had agreed that Lindsey
and she would run Festival Foods as they
pursued buying the business.

Ac c o rding to Lindsey, Gene suggested that
the parties sign som e t h i n g, but Lindsey
and Louann indicated that they were in no
p o s i t i on to sign anything because they had

not re c e i ved any loan mon ey from the bank
and did not have an attorn ey. L i n d s ey
admitted to taking possession of Fe s t i v a l
Fo o d s ,receiving the income from the busi-
n e s s , p u rchasing inve n t o ry, re p l a c i n g
e q u i pm e n t ,p aying taxes on the business,
and paying employe e s .

The Defendants operated six events.Gene
attended the first two events, and the
Defendants paid him for his work and 
for his lodging. Two days after the busi-
ness season ended,Louann and Lindsey
returned Festival Foods to the storage
f a c i l i ty where Gene had stored it.
Thereafter, Gene attempted to sell Festival
Foods,but was unsuccessful.

Lindsey testified that one of the reasons
she and Louann returned Festival Foods
was because the income from the events
that they had operated was lower than
expected.She stated that Gene specifical-
ly asked her to run certain events for him
and that she ran the events where Gene
was pre s e n t .She further testified that
Gene had asked for the trailer back in
order to make money on it, and that Gene
had stated that he didnÕt have money to
buy back the inventory.

The trial court held that the Uniform
C om m e rcial Code (ÒU CCÓ) gove rned the
issues raised in this ca s e .The trial court
then found that there was a con t ra c t
f o rm e d ,but that the evidence was insuffi-
cient to establish that there was a meeting
of the minds as to what the agreement was.
As such , the trial court ruled in favor of the
D e fe n d a n t s .Gene and Martha appealed.

The appellate court began its analysis by
noting that the UCC did in fact govern
the issues in this case, concluding that the
evidence presented at trial was sufficient to
support the conclusion that the proposed
agreement was predominantly one for the
sale of goods.

With respect to the formation of a con-
tract, the UCC states,in pertinent part:

(1) A contract for sale of goods

m ay be made in any manner 
sufficient to show agre e m e n t ,
including conduct by both parties
which recognizes the existence of
such a contract; (2) An agree-
ment sufficient to constitute a
contract for sale may be found
even though the moment of its
making is undeterm i n e d ; ( 3 )
Even though one or more terms
are left open a contract for sale
does not fail for indefiniteness if
the parties have intended to make
a contract and there is a reason-
ably certain basis for giving an
appropriate remedy.

The Defendants argued that there was no
e n f o rceable con t ract because essential
terms for the sale of a business were
absent.Specifically, they pointed to the
absence of anything about allocating a
price for good will,a covenant not to com-
pete, a price for the equipment, how to
release liens, or what would happen if
there was no loan approval.

The appellate court rejected this argu-
ment,finding that the essential terms were
agreed upon. It noted that the purchase
price of $150,000.00 and the items to be
transferred were specified.It fur ther noted
that no essential terms remained to be
agreed upon, stating that the only action
remaining was the performance of the
c on t ract and that the Defendants had
taken possession of the items to be trans-
ferred and used them as their own.

The appellate court determined that the
parties conduct was indicative of an agree-
ment to terms of a contract, noting that
parties merely discussing the sale of goods
do not transfer those goods and allow
them to be retained for a substantial 
p e riod before re a ching agre e m e n t .
Ad d i t i on a lly, the appellate court noted
that the Defendants replaced equipment,
re p o rted incom e, paid taxe s , and paid
Gene for his time and expenses,all of
which are activities inconsistent with the
idea that the Defendants were only pursu-
ing buying the business.
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The appellate court held that the fact that
Lindsey told Gene that the Defendants
w e re in no position to sign anyt h i n g
because they had not received any loan
money from the bank and did not have an
attorney was insignificant,noting that the
fact that a formal written document is
anticipated does not preclude enforcement
of a specific preliminary promise.

In addition,the court noted that an agree-
ment sufficient to constitute a contract for
sale may be found even though the
moment of its making is undetermined.
As such, the fact that L ouann could not
recall specifically making an agreement on
a specific date was insignificant in light of
her admission that there was an agree-
ment to purchase Festival Foods for
$ 1 5 0 , 0 0 0 . 0 0 .T h e re f o re, the appell a t e
c o u rt reversed and remanded the tri a l
courtÕs ruling with directions.Jannusch v.
Naffziger, 379 Ill.App.3d 381,883 N.E.2d
711 (4th Dist. 2008)

CONSUMER LAW

Pennsylvania Resident Lacks Standing to
Bring Action In I llinois Against Illinois

Insurer for Violations Of I llinois
Consumer Fraud and Deceptive Business
Practices Act Because Circumstances Of

Disputed Transaction Do Not Occur
Primarily and Substantially In I llinois 

In November of 1996, Phyllis La n d a u
( ÒLa n d a uÓ ) ,a Pe n n s ylvania re s i d e n t ,m e t
with re p re s e n t a t i ves of CNA in her hom e
and later entered into a con t ract with CNA
for long term ca re insurance (LTC I ) . T h e
p o l i cy provided cove rage for lon g - t e rm
ca re for a fixed premium for the life of the
p o l i cy. M a rketing materials provided to
Landau stressed the urgency to buy the
p o l i cy early in life to ensure a lower fixe d
p remium and lon g - t e rm cove ra g e .

On September 4, 2003, after the policy
had been in effect for almost seven years,
CNAÕs Tennessee office notified Landau
by letter that she would have to pay a sig-
nificant increase in premium to continue
her insurance coverage at the current ben-
efits level. Landau was given the option
of canceling her coverage. Additionally,
the letter informed L andau that the
Pe n n s ylvania Department of Insura n c e
was notified of the change.

In September 2004, Landau filed this
a c t i on in the Circuit Court of Cook
County against CNA on behalf of herself
and a nationwide class alleging violations
of the I llinois Consumer Fraud and
D e c e p t i ve Business Practices Act (the
ÒActÓ). Landau alleged that most of the

circumstances related to this alleged fraud-
ulent tra n s a c t i on occurred in I ll i n o i s .
Importantly, Landau claimed that decep-
tive sales and marketing practices designed
and implemented from CNAÕs headquar-
ters in I llinois,misled her into purchasing
CNAÕs LTCI.

CNA filed a motion to dismiss LandauÕs
complaint, arguing that Landau lacked
standing to bring the complaint in I llinois
claiming the majority of circumstances
related to the transaction occurred outside
of I llinois.The trial court granted CNAÕs
Motion and Landau appealed.

The Consumer Fraud Act is a statute
without extra t e r ri t o rial effe c t , and the
I llinois General Assembly did not intend
the Act to apply to fraudulent transactions
that take place outside of I ll i n o i s .
However, the appellate court noted that
the Consumer Fraud Act is applicable if
the circumstances that relate to the disput-
ed transaction occurred primarily and sub-
stantially in I llinois.

Landau was a resident of Pennsylvania 
and bought her policy in Pennsylvania.
She contacted CNA re p re s e n t a t i ves in
Pennsylvania and never spoke with repre-
sentatives in I llinois. Additionally, when
C NA changed its policy, it notif ied
Landau from its Tennessee office and
notified the Pennsylvania Department of
Insurance of the change and in compliance
with Pe n n s ylvania law. T h e re f o re, t h e
appellate court concluded that the alleged
d e c e p t i ve com mu n i ca t i on occurred pri-
marily in Pennsylvania.

Landau argued that Illinois had the neces-
sary connections to the disputed transac-
tion to allow her to bring the lawsuit in
I llinois.She claimed that the following in
occurred in I llinois: (a) the creation and
design of the CNA LTCI product in ques-
tion; (b) adoption of improper actuarial
assumptions;(c) creation of a false and
misleading sales and marketing program;
(d) dissemination of false and misleading
marketing materials;(e) training of agents
on CNA-designed sales materials;(f ) the
decision to raise premium rates;(g) review
of the CNA application form that she
c om p l e t e d ;(h) con s u m m a t i on of the
transaction in which she purchased the
LTCI policy upon acceptance and signa-
ture of CNAÕs chief executive officer; (i)
acceptance of the initial premium pay-
ment;(j) issuance of the LTCI policy; and
(k) instruction to Landau to send future
premium payments to CNA in I llinois.

The appellate court noted that most of
these circumstances are activit ies that
occur ro u t i n e ly in corp o rate head-
quarters.However, these common corpo-

rate administrative activities such as the
adoption of actuarial assumptions,dissem-
ination of marketing materials,the train-
ing of agents,and the decision to raise pre-
mium rates are the very circumstances
upon which Landau based her argument.
Nevertheless,the appellate court held that
these activities did not create additional
circumstances that relate to the alleged
m i s re p re s e n t a t i on .As such , the court
opined that the majority of the circum-
stances relating to the alleged violation of
the Consumer Fraud Act occurred outside
of Il l i n o i s , and held that Landau did 
not have a cognizable claim under the
Consumer Fraud Act.The trial courtÕs rul-
ing on CNAÕs Motion to Dismiss was thus
affirmed. Landau v. CNA Financial Corp.,
2008 WL 899247 (I ll . Ap p. 1st D ist.
March 26,2008).

CONSTRUCT ION LAW

Home Repair And Remodeling Act 
Not Applicable To Subcontractors

B e tween June 6,2004 and October 1,2 0 0 4 ,
Pl a i n t i f f, M D Electri cal Con t ra c t o r s
( ÒMD Ó) was a subcon t ractor that prov i d e d
l a b o r, e l e c t ri cal equipm e n t , and materi a l s
t ow a rd the remodeling of the Defe n d a n t ,
Fred Abra m s Õ( ÒA b ramsÓ) residence in
Na p e rv i ll e, Ill i n o i s . MD  was not com p e n-
sated for its serv i c e s ,w h i ch had a value of
$ 1 4 , 9 8 4 . 0 0 .No con t ract existed betw e e n
MD and Abrams to gove rn the method of
p ayment for MD Õs serv i c e s .MD  was hire d
by and had a con t ract with Apex Builders,
I n c . ,the general con t ractor on the pro j e c t .

MD filed suit against Abrams under the
theory of quantum meruit to recover pay-
ment for the services it rendered.Abrams
filed a motion to dismiss,alleging that the
serviced performed by MD fell within the
Home Repair and Remodeling Act (Òthe
ActÓ),and that MD had failed to comply
with the Act by not entering into a written
contract with Abrams.Essentially, Abrams
argued that MD could not recover because
the court could not imply a contract where
the Act would prohibit doing so.

The trial court granted AbramsÕmotion to
dismiss,finding that the relief requested
by MD would be in derogation of the Act.
On appeal,MD argued that (1) the Act
does not apply to subcontractors,and (2)
even if it does, MD was not precluded
from recovering in quantum meruit. The
appellate court agreed with MDÕs first
contention, finding that the Act does not
a p p ly to subcon t ra c t o r s .As such , t h e
appellate court reversed and remanded the
case without reaching the issue of whether
recovery was available in quantum meruit.
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A b rams then appealed to the I ll i n o i s
Supreme Court. In a case of first impres-
sion,the supreme court addressed whether
the Act applies to subcontractors.The
court began its analysis by noting that the
hallmark of a subcontractor is that he
works for the general contractor and not
for the homeowner. It then proceeded to
examine and interpret the ActÕs statutory
language, noting that it requires that a per-
son engaged in the business of home repair
or remodeling shall furnish to the cus-
tomer for signature a written contract.
The Act specifies that it is Òunlawful for
any person engaged in the business of
home repairs and remodeling to remodel
or make repairs before obtaining a contract
or work order for over $1,000.00.Ó

The court noted that ÒpersonÓis defined in
the Act as Òany individual, partnership,
corporation,business,trust, or other legal
entity.ÓÒHome repair and remodelingÓis
defined as Òthe fixing, replacing, altering,
c onve rt i n g, m o d e rn i z i n g, i m p rov i n g, o r
making of an addition to any real property
primarily designed or used as a residence
other than maintenance, service, or repairs
under $500.00.ÔHome repair and remod-
elingÕincludes electrical wiring.Ó

MD did not dispute that it was engaged in
home repair and remodeling on AbramsÕ
residence.In addition,MD did not claim
that it attempted to comply with the Act.
Ra t h e r, MD  contended that the Act 
was designed to regulate the communi-
cations between contractors and the con-
sumer/homeowner, and thus,because sub-
contractors typically do not have signifi-
cant direct communications with home-
owners,the Act did not apply to them.
Abrams argued that the Act unambigu-
ously applied to MD because MD is a
Òperson engaged in the business of remod-
elingÓand was,therefore,bound to comply
with the Act.

The court examined the language of the
Act in its entire ty,and determined that sub-
c on t ractors are not Òp e r s on s Óunder the act.
It determined that the Act unambiguously
applies on ly to those who dire c t ly con t ra c t
with a hom e ow n e r, noting that the Act is
focused on regulating the com mu n i ca t i on s
and business practices of those people who
d i re c t ly solicit and con t ract with the hom e-
ow n e r. The court affirmed the judgment of
the appellate court , and refused to addre s s
A b ra m s Õargument re l a t i ve to MDÕs ability
to re c over under the theory of q u a n tu m
m eri u t . MD Electri cal Subcontractors v.
Ab ra m s, 2008 WL  879042 (I ll . Su p. C t .
Ap ril 3,2 0 0 8 ) .

COMME RCIAL LAW

Contractor was not likely to succeed on
claim that bidding information 

project manager copied qualified as 
a trade secret

A petroleum industry con t ractor (the
ÒContractorÓ) brought an action against a
former employee of the Contractor (the
ÒProject ManagerÓ) alleging the Project
Manager violated the Trade Secrets Act
when he copied information within the
C on t ra c t o rÕs bid spre a d s h e e t s ,n a m e ly 
the Con t ra c t o rÕs pricing policy. T h e
Contractor sought a preliminary injunc-
tion to prevent the Project Manager from
disseminating what it considered to be
trade secrets.

A preliminary injunction is a provisional
remedy granted to preserve the status quo
pending a hearing on the merits of a case.
It is an extraordinary legal remedy that is
on ly available in situations where an
e x t reme emergency exists and seri o u s
h a rm would result if  the pre l i m i n a ry
injunction was not issued.The dissemina-
tion of confidential information,such as a
trade secret, is one such situation where a
preliminary injunction would be issued.

In order to show that inform a t i on is a tra d e
s e c ret under the Trade Se c rets Ac t , t h e
C on t ractor mu s t :(1) show that the infor-
m a t i on was sufficiently secret to give it a
c om p e t i t i ve advantage,and (2) show that it
t o ok affirm a t i ve measures to prevent others
f rom acquiring or using the inform a t i on .

The pro t e c t i on afforded trade secre t s
under the Trade Secrets Act reflects a 
balancing of conflicting social and eco-
nomic interests.W here an employer has
i nvested substantial time, m on ey, a n d
effort to obtain a secret advantage, the
secret should be protected under the Trade
Secrets Act. However, in a competitive
market, an employee must be entitled to
utilize the general knowledge and skills
acquired through experience in pursuing
his or her chosen occupation.Therefore,
where information can readily be duplicat-
ed without considerable time, effort or
expense, it is not a trade secret protected
by the Trade Secrets Act.

In the present ca s e, in order to prove that
the spreadsheet constituted a trade secre t ,
the Con t ractor must establish that the
value of the spreadsheet lies in the fact that
it is not genera lly known to others who
could benefit by using it or that it could not
be acquired through general skills and
k n ow l e d g e .

The Con t ractor asserted that the spre a d-
sheet qualified as a trade secret because the

i n f o rm a t i on contained within the spre a d-
s h e e t ,n a m e ly the pricing policy, was not
d i s closed to custom e r s ,it secured its com-
puters with passwords and authentica t i on s ,
and if the inform a t i on was discl o s e d ,i t
would all ow competit ors to determ i n e
f u t u re bids of the Con t ra c t o r. H ow eve r,
the pricing policy, w h i ch included equip-
ment costs, labor costs, m a t e rial costs,
m a rk u p s ,d i s c o u n t s ,and the desired pro f i t
m a r g i n s ,was data that was well known and
re a d i ly available among con t ra c t o r s .
Ad d i t i on a lly, the Project Manager demon-
s t rated that he could re p roduce the spre a d-
sheet in two or three days without any
i n f o rm a t i on from the Con t ra c t o r.

As a result,the appellate court held that
the circuit court did not abuse its discre-
t i on when it  denied the Con t ra c t o rÕs
request for a preliminary injunction to
prevent the Project Manager from dissem-
inating its bid spreadsheets because the
Contractor was not likely to succeed on its
claim that information within the spread-
sheets qualified as a trade secret. Stenstrom
Petroleum Services Group, Inc.v. Mesch, 375
Il l.App.3d 1077, 874 N.E.2d 959 (2nd
Dist. 2007).

Representative did not forfeit commissions
on sales to distributor despite its failure to

provide services to manufacturer.

In early 1995,a representative and manu-
facturer entered into a contract pursuant
to which the representative would assist
the manufacturer as its sales representative
and find a distributor for the manufactur-
erÕs products. In return,the manufacturer
agreed to pay the representative a 10%
commission on its sales to the distributor
for a five-year period.

The representative found a distributor for
the manufacturerÕs products.The manu-
facturer and the distributor entered into a
contract for the manufacturerÕs products
on July 5, 2005. Sometime in 1995, the
representative secretly taped a conversa-
tion he had with an officer of the distrib-
utor. Thereafter, he was no longer allowed
on the distributorÕs property. The distribu-
tor sued the representative for tortuous
interference of its contractual relationship
with the manufacturer.

Ad d i t i on a lly, the distributor had a policy in
place that it com mu n i cate dire c t ly with
m a n u f a c t u rers rather than through sales
re p re s e n t a t i ve s .The distributor re l ayed its
p o l i cy to the manufacture who in turn
i n f o rmed the re p re s e n t a t i ve that it would
c om mu n i cate dire c t ly with the distri b u t o r.
As a re s u l t ,the re p re s e n t a t i ve did not pro-
vide the custom a ry services of a sales re p-
re s e n t a t i ve for the manufacture r. Pa rt ly
b e cause of the re p re s e n t a t i veÕs reduced ro l e,
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m a n u f a c t u rer re n e gotiated its con t ra c t
with the re p re s e n t a t i ve in August 1995.

In 1998, the manufacturer sent the re p re-
s e n t a t i ve a fax asking the re p re s e n t a t i ve to
re c ommend a manufacturer of soup ture e n s
the distributor sought. The re p re s e n t a t i ve
refused to re c ommend a manufacturer of
soup tureens unless the manufacture r
signed a new agreement with the re p re s e n-
t a t i ve .The manufacturer re f u s e d ,cl a i m i n g
the existing con t ract provided that the re p-
re s e n t a t i ve must provide those serv i c e s .

W hen the representative refused to rec-
ommend a manufacturer of soup tureens,
the manufacturer stopped paying commis-
sions to the representative and filed suit
for breach of contract in July 1998.The
representative countersued for the com-
missions due on all products the distribu-
tor agreed to purchase from the manufac-
turer during the five-year period pursuant
to the terms of the contract.

The manufacturer argued that the repre-
sentative was not entitled to any commis-
sions because it did not provide the cus-
tomary services of a sales representative.
Ad d i t i on a lly, the manufacturer argued
that the re p re s e n t a t i ve bre a ched the
August 1995 amended contract when it
illegally taped a conversation with an offi-
cer of the distributor and sued the distrib-
u t o r, and bre a ched the con t ract again
when it failed to provide the manufacturer
with a manufacturer for soup ture e n s .
Nonetheless,the trial court awarded the
representative commissions promised on
all products the distributor ordered from
the manufacturer during the agreed five-
year period.

On appeal,the appellate court affirmed
the decision.It stated that when an agent
willful ly or deliberately breaches its fidu-
ciary duty of loyalty to the principal, the
agent could not expect com p e n s a t i on
while it was disloyal. Moreover, in deter-
mining whether an agent will f u lly or
deliberately breached its fiduciary duties
to the principal, the court must consider
the foll ow i n g : (1) seriousness of the
breach,(2) timing of the breach, (3) will-
fulness of the breach,(4) potential for or
actual harm to the pri n c i p a l , and (5)
whether the agent completed a divisible
portion of his contractual duties before the
breach occurred for which compensation
can be determined.

In coming to its conclusion,the appellate
court stated that while the representative
essentially provided no services after July
1995, the reason it provided no services
was largely because the distributor did not
want those services and not due to 
the disloyalties of the re p re s e n t a t i ve .

Additionally, while suing the distributor
and taping the conve r s a t i on pro b a b ly
offended the distributor, the distributor
did not hold this offense against the man-
ufacturer, whose sales with the distributor
rose sharply after the incident.

Furthermore, the actions of the represen-
tative were not motivated by disloyalty to
the manufacturer. Moreover, the repre-
s e n t a t i ve already perf o rmed the most
essentially part of its duties by forging the
re l a t i onship between the manufacture r
and the distributor and its actions were
not in derogation of any of its duties to the
manufacturer. Therefore,it was entitled to
the agent commissions promised on all
p roducts the distributor ord e red from
manufacturer during the agreed five-year
p e ri o d . Clinton Imperial China, I n c . v.
Lippert Marketing, Ltd., 377 I ll.App.3d
474,878 N.E.2d 730 (1st Dist. 2007).

ManufacturerÕs implicit representation
that its chip was the best and fastest was
not a deceptive business practice under
the Consumer Fraud and Deceptive

Business Practices Act.

Intel Corp o ra t i on (Int el) conducted a
world-wide billion dollar advertising cam-
paign that touted the high speed and 
high performance of its Pentium 4 micro-
processor. According to the plaintiff, and
the depositions of various Intel employees,
Intel wanted to teach consumers that four
was better than three (a reference to its
Pentium III microprocessor).

Subsequent to its re l e a s e, p e rf o rmance tests
( k n own as bench m a rks) showed that the
Pentium 4 was slower than a rival AMD
m i c ro p rocessor and even its pre d e c e s s o r,
the Pentium III. Ad d i t i on a lly, other perf o r-
mance test noted the Pentium 4Õs exc e s s i ve
heat dissipation and power usage,and was
s l ower at some com m on office applica t i on s
using older operating softw a re .

The disappointment of a nationw i d e
g roup of consumers in ove ra ll perf o r -
mance and product satisfaction led to 
this class action. The complaint alleged
that Intel violated the Consumer Fraud
and Deceptive Business Practices Act (the
ÒActÓ) with a false representation implicit
in the name Pentium 4, that the micro-
processor was the best and fastest proces-
sor on the market.

On appeal,the supreme court stated that
in order to plead a private cause of action
for a deceptive business practice under the
Act, the plaintiff must allege:(1) deceptive
act or practice;(2) the defendantÕs intent
that the plaintiff rely on the deception; (3)
occurrence of deception in the course of
conduct involved trade or commerce;and

(4) actual damage to the plaintiff; that is
(5) proximately caused by the deception.
No t a b ly, individuals seeking damages
f rom deceptive adve rtising must prove
actual deception through actual reliance
on a particular deception.

The supreme court elaborated on the term
Òpuffery.Ó According the supreme court,
puffery is a reasonable exaggeration as to
the degree of quality of a product. It is
meaningless superlatives that no reason-
able person would take seriously. Puffery
includes such phrases as Òhigh-quality,Ó
Òexpert workmanship,ÓÒcustom quality,Ó
Òp e rfe c t , ÓÒm a g n i f i c e n t , ÓÒc om f o rt a b l e, Ó
Òpicture perfect,Óand Òbest.ÓIt was not a
deceptive practice under the Act.

Only one statement,ÒPentium 4,Ówas
communicated to the entire class.The
court analogized the term ÒPentium 4Óto
the word ÒbestÓ.One can say almost any-
thing is the Òbest.ÓThe word ÒbestÓis a
mere suggestion,a belief or an opinion. It
is not, standing alone, a representation of
fact.Moreover, there was nothing specific
or explicit about the name ÒPentium 4,Óor
even its alleged implicit meaning of Ò4 is
better than 3.Ó

Ac c o rd i n g ly, no re a s onable con s u m e r
would simply re ly on such an implicit asser-
t i on that something is the Òb e s tÓas the sole
basis for making a purch a s e .T h e re f o re, t h e
re p re s e n t a t i ons identified by the plaintiffs ,
n o t a b ly the term ÒPentium 4,Ów e re mere
p u f fe ry and did not form the basis for an
a c t i onable claim under the Ac t . B a r ba ra
Sa l e s ,I n c .v. I n tel Corp., 227 Ill.2d 45, 8 7 9
N.E.2d 910 (2007).
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