ATTORLKILIYI AT TAW

RESJUDICATA

Docting Of ResJudicataBars
Plaintiff ©@R€filing Of Previously
\oluntarily Dismisselaims

In Hudsorv. City of Chicag, --- N.E.2d
---, 2008WL 217175 (1st DistJan25,
2008), the administrator of a minor
child®estatesuedthe City of Chicagp,
the former Fire Canmissioer and
unknawn Chicag Fire Department
personnehllegingboth negligenceand
willful and wanton misconductin the
provision of emergencyewicesto the
decedentThe administratoy the moth-
er of the decedent, had caled 911
requestingemergeng sewicesfor her
sonwho washavingtrouble breathing
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on the meits. D e fadarts again argued
tha the dignissabf the nedigence count
in the intial casewas a fial adjuicatian
on the meiits. Further the ddendants
argued that pursuant to the Illinois
Qi p remeCourt decisonin Renv. David
A. Noes& Ca, 172 1ll.2d 325, 665
N.E.2d 1199 (1996),resjudi@ ta bared
theplaintiff ©willful ard warton miscon-
duct claim in the rfied ation.

The lllinois SupremeCourt first dis-
cussedReinandits anaysisof the doc
trine of resjudicat, explaining that
whena final judgmenton the meiits is
renderedby a court, it sevesto barary
subsequenactims betweenthe same
parties on the same cause of actibhe
doctiine barsnot only whatwasdecided

The plaintiff alleged that the minor died in the first cause of actiobut also what

due to the delay in the arrival of
advancedif e supportsewices.

The defendants filed a motion to dis-
missthe negligencecourt of the plain-
tiff ©conplaint aleging that they were
immune pursuart to section 3.150 of
the EMS Act, 210 ILCS 50/3.150
(Weg 2000). The motion was ganted
with prejudice.The plaintiff then
m oved to voluntarily dismiss the willful
and wanton misconduct court. The
plaintiff refiled the complaint in a
timely manner, aleging willful and
wanteamisonduct.

Defendants filed a motion to dismiss
the refiled complaint,arguing that the
doctiine ofres juda abaredthe plain-
tiff © refiled claim. The circuit court
granted defendants@otion, finding
that the dismissal of the first action
with prejudice was an adudicatia on
the meits, and that resjudi@atathee
fore barred matters that were deter-
mined, as well as matters that could
hae been determined in the original
action. The appellate court affirmed.

On apealto thelllinoisSupremeCourt,
the plaintiff amgued that the appelate
cout ered when it conduded that the
wilful and warton misconduct claimwas
bared by regudi@ ab e @asetheinvolun
tary dismisalwasnat afinal adjuicatian

could havebeendecided. Regudicaa
appliesonly if three requirementsare
met. First, theremustbe a final judg
ment on the merits.Second anidenti
of the causeof action mustexist.Third,
the parties must be identical in both
actions. By prohibiting a plaintiff from
seekingelief on the basisof issueghat
could havebeenresoled in a previous
action,regudicaa functionsto prevent
partiesfrom @plitting their claimsinto
multiple actians.

In Rein, the plaintiffs filed an eight
countcomplaintallegingboth statutory
andcommonlaw counts. The statutory
countsweredismissedndthe plaintiffs
subsequengl voluntarily dismissedthe
canmon law counts.Upon refiling, the
circuit court,appellatecourtandlllinois
SupremeCourt foundthe refiledcounts
wee bared on resjudiata grounds.
Applying Rein to the instant case the
Court found that the efiling of the wil-
ful and wanton count by the plaintiff
wasa new action,not a continuatia of
the first case.

The Court noted that pursuant to

[llinois SupremeCourt Rule 273, @n
involuntary dismissabf anactian, other
than a dismissafor lack of jurisdiction,
for impropervenue or for failure to join

an indispensablgarty, operatesasan
adjudication upo the merits.@Pursuant
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to Rule 273, the Court noted, the dis-
missalwith prejudicegranted by the
judgeon the negligencecount wasan
adjudicationon the meiits for the pur-
pose®f the regudicah anaysis.

Thus, once the willful and wanton
court was voluntarily dismissed, the
entiecae waterminated and the fina
o rders became immedately appedable.
As such, the refiled count was an
entireynew action, not acontinuatio
of the Initial action as as®rted by the
plaintifs. The Cournt noted that by
voluntaily dismissng and refiling part
of an action after a final judgment had
been enteed on another pat of the
asethe plaintiff subjectedherelf to a
rejudiatadefense.

The Court also ejected the argument of
the plaintiff andthe amicusrief of the
Illinois Trial L awyersAssociationthat
the legislatug intended to give plaintif
an absoluteright to split their claims
through sections735 ILCS 5/2-1009
and 735 IL CS 5/13-217. The Court,
againreferencingRein found that the
statutescited by the plaintiff did not
provide automatic immunizatioagainst
res judat or any other legitimate
defenseghat a defendantmight put
forth, and deniedthe plaintiff ® claims
that thesestatutegprovidedplaintiffs an
autanatic right to split claims.
Although theReincoutt outlined six sk
uationsin which claim splitting would
be allaved,the Coutt found none of the
six stuations applied to the instant
plaintiff ® case. As such, the Illinois
SupremeCourt upheld the dismissabf
the plaintiff ®willful andwantoncount,
finding it wasbarredby the doctrine of
regudicag.

RELATION BACK

Amendedvedical Malpractice
AllegationsRelaeBackTo
Original Complaint

In Porter v. DecatuMemoral Hospital -
-- N.E.2d ---, 2008 WL 217204(5th
Dist. Jan.25, 2008),the plaintiff filed a
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medical malpractice actionising of out
treatmentfor a spinalinjury givenatfter
anautomobileaccident. On appealthe
[llinois Supeme Court considered
whether a ne count added to the plain
tiff ® secmd amendedcamplaint, filed
after the statuteof limitations expired,
relatedbad to the Previouscomplaints,
which weretimely filed

In the new count, the plaintiff alleged
that the hospital,through one or more
of its emplyeeserred in failing to pop-
ery interpreta CT scanmisreada CT
scan,and failed to appeciatethe frac
tures noted o the CT scan.The dekn
dantsallegedthat this wasa new and
different claim and thus barredby the
statuteof limitations. The trial cout
granted defndants@otion,finding that
the plaintiff @initial alegations against
the hospitakeenteed exlusively around
the conductof its nursesfailure to con-
duct neurglogicalcheks and not the
radiologis® negligentinterpretationof
the CT san.O The appelate court
affirmedthe trial cout®ruling andthe
plaintiff appealed.

The Illinois SupremeCourt first looked
to Section5/2-616 of the Illinois Code
of Civil Procedue, which providesthat
a causeof action relatesbackwhenit
OQgv out of the sametransactionor
occurrencésetup in the pleadingshat,
were filed within the limitatios perod.O
735 ILC S 5/2-616(b) (West 2004).
The purposeof the relationbackdoc
trine is to Preseve causesof actin
against loss by reasa of tecnical
default unrelated to the merits.O
Additionaly, sectio 2-616(b) is
@esignedto afford a defendanta fair
oppottunity to investigatethe circum
stancesupon which liability is based
while the facts are accessibl€tus,the
Court noted, the requirementsof 735
ILCS 5/2616 shouldbe liberaly con-
struedsothat litigation can be resoled
on the merits, avoidingthe elevationof
form over substance.

The plaintiff argued that the meaning
of the phrase Oame transactio or
occurrend@shauld include the same
event,or seaiesof connectedventsthat
occurprximateyin time and spaceto
eab other,

Generaly, the Illinois SupremeCourt
noted,amendmentdo pleadingsareto
beliberaly allowedin Illinois. Further,
relation back is apppriate when a p&y
adds a ne legal theoy to a set of mvi-
ousl allegedracts. An amendmenthat
statesan entirelynew anddistinct claim
for relief however, will not relatebad.
In betweerthesetwo points,the Court
noted, Mew factual additions will be

cansidered to relate back when there is a

Gufficiently close relationshibetween
the original and new claims, both in

temporal proximity andin the geneal

characterof the setsof factualallega

tions andwherethe factsare all partsof

the eventsleadingup to the originaly

allegednjury.O

Thelllin oisSupremeCourtadoptedand
appied the stficiently close rlatimship
test otlined inOlympi&o the phintiff ©
amended alegation,staing that the
@ ew claim will be consideedto hawe
afisen out of the sane transactioor
occuren@andwill relae backif the new
alegatins ascanpaed with the timely
filed adegatims shav that the ewents
aleged wee closein time and sibjed
matter and led to the samenjury.O

Applying that rationale the Illinois
SupremeCourt found therewasa suffi-

ciently closerelatimship betweenthe
two allegations for the laterl@dation to
havearisenout of the sametransactio

or occurrenceasthe eatier one. The

Court noted in the initial cenplaint that
the plaintiff allegedthat the Hospital,
throughits emplog/eesandagentsacted
in a manoywhich allowed the plaintif®
diminishing neuologicl function to go

undiagnosednduntreated.

In the amendedallegationsthe Court
found the plaintiff allegecthat a pattic-
ular agentof the Hospital misreadand
misintepreted a CT sa@n, and as a
result,the plaintiff @diminishing neuro-
logical function wasundiagnosedand
untreated. Therefore, the Court found
that the portion of the plaintiff ®initial
allegations(patticulady the geneal alle
gationaboutthe failureto reportplain-
tiff ® diminishing neuologi@ func
tion,O provided sufficient notice to
defendantsfor the amendedcount to
relate backA sufficiently close relatio-
ship existedbetweentheseallegations
and they werepatt of the sameevents
leadingto the sameultimateinjury.

JURISDICT ION

Defendant ackedSufficient
Contctsin lllinois For Coutt To
ExerciseJurisdiction

In Sabadosv. PlannedParenthood---
N.E.2d ---, 2007 WL 4571125(1st
Dist. Dec.28,2007),the plaintiff filed a
medical negligence action againstethef
dant Planned Parenthoodof Greater
Indianawith regad to allegedy negli
gentsewricesprovidedat its Hammond,
Indiana clinic. Defendant filed a
motion to dismiss for lack of jurisdictio
pursuantto the lllinois Code of Civil
Procedur Sectim 2-209. 735 ILCS
5/2-209 (West 1994). The trial coutt
ruledin favorof the plaintiff.

On appealthe deferdantarguedthatthe
lllin oiscourt ladkedin pesonanurisdic
tion beause Planned Parenthood of
Indianadoesnot provideary sewicesin
lllin ois and ladked the minimum con-
tacs within lllinoisne@ssay to support
an lllinois cout exewising jursdictio
overit in the matter.

Limited discavery wasallowedfor the

purposeof the motion to dismissbased
upan the ladck of personaljurisdiction,
and the discoery revealed that the

defendanbwnedno propety in I llinois

andwasnot registeed to conductbusk

nessin lllinois. However, over a four

yearperiod,the defendanttreatedl,500
[llinois residents,or 1.5% of the total

numberof patientsseen. Further, some
[llinois residents were lised in a
fundraisingdatabasenaintainedby the

defendant.Finally, the defendant ad

tised their sewvices in Illinois phone
booksand emplg/ed eight lllinois resk

dentsover afive yearperiod.

The appellatecout first notedthat 735
IL CS 5/2-209, referredto asthe long
arm statute allowsan lllinois court to
execisejurisdiction over an out of state
defendantwhen execising sud juris-
diction is condsent with the due

The ocourt dismissed the defendantsOprocessights of the defendantunder

argurrent that they lacked sufficient
noticethat the plaintiff intendedto rely
on the CT scan in the alegatims

the United States and Illinois

Constitutions.

beause the CT scan was not mentioneth orderto complywith the dueprocess

in the original or first amendedcom-
plaints. The defendants@rgument
appliedtoo narrow of aninterpretatian
of the sametransactionor occurence
languageFurther, the Court found that
the defendants@rgumentignored the
@rew out ofOlanguagein 735 ILCS
5/2-616. As such,the lllinois Supreme
Court_reversedthe trial and appelate
coutt® decisions anémanded the mat
ter for further proceedings.

requirementof the United Statesand
[llinois Castitutians, the defendant
must have enoughminimum contacts
within the stateseekingo execiseper
sonaljurisdiction, and the action must |
@uise out of the defendan® contactsO
with that state. Exercisingjurisdiction
when suchcontactsexist must be fair,
just and easonable and must ratffend
the Otditional notions of fair play and
substantiajustice.



A defendan®minimum contactscanbe
edablished when the evidence shows
that the defendant Q@urmosefuly
availe@itsdf @f the privilege of con-
ductingactivitiesOn the state seeking to
execise juisdiction. A court cen e F
ciee specfic jurisdiction over a defen
dant comporatimin a particular matter
if the litigation arisesout of or is con-
nected to the defendan® alegedy
wron gful acts within the stae seeking
to exercisejuisdiction.

Generaljurisdiction over a defendantis
proper when the dehdant has atinu-
ous and systematic business contacts
within the forum state. For instance
generajurisdiction would be properif a
defendantcariied out businesswithin
the stateon a basisthat shovedpema
nenceand continuity. The standardor
generaljurisdiction is higher beause
subjectingoneselfto generajurisdiction

book were not enoughto createsuffi
cient minimum contacts.As such,the
appellatecout determinedthat it was
unreasonabléo force the defendantto
litigatein Illinois.

The appelate coutt similaly disagreed
with the plaintiff ® argumentthat the

gardanytestimay.

On appeal,the plaintff arguedthat the
trial coutt ered in reseving ruling on
the motion in limine therby al owing
cetain testmony regadng prior cor-
\ersatios between the deeasedndher
medid providersto be head by thejury.

defendant had subjected itself to general

jurisdiction in Illinois becauseat was
doing businessvithin Illinois. In order
to determinewhethergeneal jurisdic

The appellatecout first notedthat the
Dead Man® Act Bewrvestwo purposes:
(1) protecting decedents€statesrom

tion existsthe court considered whetherfraudulent claimsand (2) equalizing the

there was sufficient evidencethat the
defendantwascarrying out businessn
Illinois that waspemanentand contin-
uous. The court notedthat the defen
dant maintainedno officesin lllinois
and conducted no sdes in lllinois.
Further, the evidencalemonstratedhat
the placementof the telephone bodck
listings was the decisionof the tele
phone bodk publishersnot the defen

allows a defendant to be sued on mattedant. As there wasno evidencethat the

both relatedandunrelatedo the defen
dant9activitiesin the stateseekingto
execisejurisdiction.

The plaintiff arguedthat specificjuris-
diction wasestablishedbecaus¢he tort

canmitted by deéndant was committed

in llinois. Specifialy, the plaintiff

arguedthat althoughher treatmentwas
receied only in Indiana her injury
developedandwassustainedn lllinois.
Further, the plaintiff arguedthat defen

dantwasdoing busines#n lllinois.

In anayzing the plaintiff ® argument,
the courtlookedto casesnvolving pro-
fessionamalpracticeclaims againstout
of statedoctors.In suchcasesnvolving
persaoa sevices,the appellate court
noted that courts mst focus their ang
sison the placewherethe sewricesare
provided. Applying that consideation
to the instantmatter, the appelate cout
notedthat the plaintiff soughtout ser
vicesin Indiana and that even though
her injury was disceered in llinois, that
fact alone wasinsufficientto establish
that the defendanthad minimum con-
tactsin Illinois. Specifially, the sewices
provided by the defendantdoctor in
Indianawere not directedat a particular
place but wer intendedto affectthe
individual who sought out the treat
ment. As such the coutt explainedthe

defendantsystematially and cantinuak

ly transaded busness in Illinois, it

therefoe did not subjecttselfto genes,
al jurisdiction.As suchthe lower cour®
decisionwasreversed.

EVIDENCE

Trial Court Did Not AbuseDiscreton
In Reseving Ruling On Motion
In Limine

In Bead v. Barron -- N.E.2d --, 2008
WL 192052(1st Dist. Jan.22, 2008),
the plaintiff filed a medicalmalpractice
actionallegingnegligencen connectim

with the death of her mother The

plaintiff appealed jury verdictin favor
of the defense.

Prior to the commencementf trial, the
plaintiff madea motion in limine seek
Ing to precludetestimay from cettain
physiciansregardingparticularmedical
canplaintsthe deceasethadeprior to
her deathin accordancevith the Dead
Man® Act. 735 ILCS 5/8-201(a) West
2004).The trial cout determined that it
hadto deferits ruling on the motion in
limine until testimay from the plain
tiff ©®expets wasgivensothat the coutt
could determine whether the subject
matter of the plaintiff® expertd€stimo

individual who crosses state lines to seely would thus alow the tegimony

assistancandthentravelsbackto adif-
ferentstate shouldexpectto returnto
the statewher he or shesoughttreat
mentin orderto file a complaint.

The appellatecourt found no evidence
that herinjurieswerethe resultof activ
ities that the defendant puposefuy
directed to residentsof Illinois. The
advetisements in the lllinois phone

regadng prior repots the deceasd
madeto herphysiciango beadmissible.

positin of the pattiesin regardto the
giving of testimay.O735 ILCS 5/8-
201(a)(West2004).Further, the appet
late court discussedhe disadvantage
trial coutts facein ruling on motionsin
limine prior to trial beausethe trial
court has not had the benefit of all of the
evidencebeforethem. However, the
appellatecoutt found the timely objee
tion andimmediatestriking by the trial
judgewasnot reversibleerror.

The plaintiff alsoarguedthat the trial
coutt®decision to allow an answeratef
encingthe deceder® prior complaints
of specificsymptoms,elicited by the
plaintiff ® attorney during questioning
of the treating physicianasan adwerse
witnesswas eversible errarThe appel
late coutt notedthat the application of
the Dead Mam® Act nust be fundamen
tally fair. As such,the appelate cout
found no rewersibleerror, statingthat Gt
would befundamentdly unfair to allow
the plaintiff to specifially ask[the doc
tor] why he did not order [a test], the
guestim suggestinghat [the patient]
presented with symptoms that weraane
and concemning, andthen usethe Dead
Man® Act to bar his respmsewhy he
did not feelthe symptomso be newor
cancerning.OThe appellate cotifound
no reversibleerpor in the application of
the Dead Man® Act, and affirmed the
trial cout©decisia.

SETTL EMENT

Trial Coutt Propely Accepted
Settlement

In Will v. Northweseémn University, ---
N.E.2d ---, 2007 WL 4410681 (1st
Dist. Dec. 14, 2007),plaintiffs appealed
the trial cout ®appioval of a settlement,
seekingto havethe settlementvacated
and requestinga trial on the issueof
damagesnly. In Will, coadministrators

During trial,defense counsel questionedf the estateof the deceasetiroughta

plaintiff ©treaterson cettain prior cam-
plaintsof medicalproblems.The plain-
tiff objectedto the questioningasbeing
in violation of the motion in limine and
the judge sugained the objections,
immediatelyorderingthe jury to disre-

wrongful death and survival action
agang Northwestem Universiy on
behalf of their deceasedm® estate.
Members of the deceased® estate
includedthree minors, who were half-
brothersof the deceased.



After the commencenent of suit, a
g uadianadlitemwasagpointedto evat

uatethe proposedsetlement and makea
recanmendatio to the trial cout asto

wheter the sdtlementwasin the best
interestof the minors. The guardianad
litemi nvestgatedand thenrecanmend
ed the proposedsetlemert to the trial

cout asbeingin the bestinteress of the
minors. One of the co-administators
wanted cetain non-financial terms
included in the settlement and was
opposedd the setlement The guadian
ad litem found that the nm-financial
tems soudnt by the co-administator
objectng to the proposedsettlement

@epesentdvindiati mCandwerenotin

the best inerests othe minor heirs.

The trial cout adoptedthe guardianad
litem®report and detemined it had a
uty to prevent the rejection of settle

ment offerswhich, in the mingr®best
interestsshould be accepted:fe cout

further noted that a jur could not awat
the non-financial relief soughtby the
co-administratorwho objectedto the
financialsettlement.

On appealthe coutt notedthat the co-
administratorappealinghe trial cout®
enforcemenof the settlementonly had
standingto objectto the settlementasa
member of a grouf@or whose joint ben
efit the causewasbeing brought.O As
co-administ@to® of the deceased®
estatethe administrators had @ducia
ry relationshipto the Estate®beneficia
riesto actin the utmostgood faith to
protecttheir interests exercisingat the
very leastthe degee of skill and dili-
genceany reasoably prudent persm
would devote to her own personal
affairs.O The primary fiduciary duties
owed by the co-administratorsvereto
payoff the deceder®debts(if any)and
to Gnsurethat his beneficiaiesreceived
their just benefits@rom the deceden®
estatein atimely manner

The appellate court noted_ tha the
objecting co-administratoi® demand
for nonfinancel settlement terms was
not in the best interest ofthe esate ard
the estate® heirs, but rather reflec-
ted the individuad co-adminisrator®
desiesadone.® er conduct of continu-
ing to indst on these nmn-monetay
items which were otherwiseunobtain-
able via any court poceedingwasin
direct opposition to coadministator®
desieto accept the settlement and was
p reventing [the decednt®] beneficia-
ries from expdlitioudy receving ther
entitled bendits.O

More significantly, the appellatecourt
noted,wasthat the rights of the minor

heneficiarienf the estatewereto be
@arefuly guarded.OAs such,when a
coutt (welievessettlementto bein the
minor® bestinterest, it may order a
guardian or cosewator to eféctuate the
settlement.OIf that personrefusesto
carry out the_settlement in edradiction
to the cout®detemination, the cout
may appoint a guardiaad litemto settle
the caseon the minor®behalf.O

Given that the sdtl ement was evaluat
ed and re cormended by the guadian
ad litemas being in the best interest of
the minor beneficiaries of the edate,
the appellate court determined that the
trial court popety accepted and exe
cuted the sdtlement without anyabuse
of discretion.

PREMISES LIABIL ITY

BorowedEmployeel acksCommon
Law Right ToRecoveFrom
Borrowing Employer

In Chavez v. Translod Sevicesl L C, --
- N.E.2d ---, 2008 WL 598439(1st
Dist. March 4, 2008),the plaintiff filed
alawsuitallegingpremisediability and
negligenceafter he wasinjured after

rowed emplo/ee consentedto a bor-
rowed emplgment relatimship Courts
also consder whether the borowing
emploer had the power to fire the
plaintiff andwhetheranywritten agiee
ment exiged between the borrowing
emplo/er and borrowedemployee.

The appellatecoutt discussedevansv.
Abbott Poductdnc, 150 Illl.App.3d 845,
502 N.E.2d 341 (1st Dist. 1986). In
Evans a borrowed employeeappealec
motion to dismiss gmted in favor of the
borrowed emplger, arguing that a ques
tion of fact existedasto the plaintiff ©®
gatus and whether an employer-
employeerelationshipexistedIn Evans
the defendanthad the right to control
the plaintiff ®activities hadthe right to
fire the plaintiff, and alsofound that
the plaintiff gaveimplied consento the
borrowed employee relatioship by
acceptingemporay work assignments
andthe defendan®@ontmol and direc
tion asto his work activities.O

In the instant matterthe appdhte cout
found that the factorsevidenced bor-
rowed employeerelatimship First, the
plaintiff acceptd the handbook and
receigd individudized training from
the defendant.Second, the defendant

being stuck by a crane while working asset the plaintiff ® schedule controlled

a temporary laborer on defendan®
prope?/. On the day of the incidenthe
plaintiff was employed by Tandem
Staffing Solutions, and had beenhired

as a temporgrlaborer by the defendant.

The defendant filed amotion to dismiss
the complaint pursuant to 735 ILCS
5/2-209,and arguedthat the defendant
was not liable becau® it was a borrow-
ing employer and thus protected from a _
tort claim pursuantto the WorkersO
CompensatitAct. 820 ILCS 305/5(a)
(West 2004). The trial court ganted
the motion, finding that the defendant
was a borrowing employe pursuantto
the Act.

Sectim  5(a) of the WorkersO
CompensationAct providesimmunity
to borrowing andloaningemployersfor
injured borrowed or loanedemployees.
Pursuantto the Act, aninjuredemploy-
ee lacksa common law and statutory
right to receer damages from his
emEIger for injury sugained while
working, other than through the Act.
The Act providesimmunity to loaning
andborrowing employers.

On appealthe courtlookedto whether
the plaintiff wasa borrowed employee.
The two most important factors are
whether the borrowing employer had
the right. to contrd the borrowed
emploeeg®work and whetherthe bor-

his work and retainedthe right to fire
the plaintiff for ary reasonFurther, the
plaintiff wastreatedsimilaly to the
defendan® emplgees in that he worked
the sameypes of hours and was entitled
to the same breakiinally, the appdhte
courtfound that by acceptinghe work
assgnment with the defendant and
acceptingthe defendan® control and
direction of his work, the plaintiff
impliedly consentedto the borrowed
employeerelationship
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