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RES JUDIC ATA

Doctrine Of Res Judicata Bars
Plaintiff Õs Refiling Of Previously

Voluntarily Dismissed Claims

In Hudson v. City ofChicago, --- N.E.2d
---, 2008 WL 217175 (1st Dist.Jan.25,
2 0 0 8 ) , the administrator of a minor
childÕs estate sued the City of Chicago,
the former Fi re Com m i s s i oner and
u n k n own Chica go Fi re Depart m e n t
personnel alleging both negligence and
willful and wanton misconduct in the
provision of emergency services to the
decedent.The administrator, the moth-
er of the decedent, had ca lled 911
requesting emergency services for her
son who was having trouble breathing.
The plaintiff alleged that the minor died
due to the delay in the arrival of
advanced lif e support services.

The defendants filed a motion to dis-
miss the negligence count of the plain-
t i f f Õs complaint alleging that they were
i m mune pursuant to section 3.150 of
the EM S Ac t , 210 IL CS 50/3.150
(West 2000). The motion was gra n t e d
with pre j u d i c e .The plaintiff then
m oved to voluntari ly dismiss the wil l f u l
and wanton misconduct count. T h e
plainti ff refiled the complaint in a
t i m e ly manner, a lleging willful and
w a n t on miscon d u c t .

D e fendants filed a motion to dismiss
the refi led com p l a i n t ,arguing that the
d o c t rine of res judica tab a r red the plain-
t i f f Õs refiled cl a i m . The circuit court
g ranted defe n d a n t s Õm o t i on , f i n d i n g
that the dismissal of the first action
with prejudice was an adjudica t i on on
the meri t s , and that res judica ta t h e re-
f o re barred matters that were deter-
m i n e d , as well as matters that could
h a ve been determined in the ori g i n a l
a c t i on . The appellate court affirm e d .

On appeal to the Il linois Su p reme Court ,
the plaintiff argued that the appell a t e
c o u rt erred when it con cluded that the
w i llful and wanton misconduct claim was
b a r red by res judica tab e cause the inv o l u n-
t a ry dismissal was not a final adjudica t i on

on the meri t s . D e fendants again argued
that the dismissal of the negligence count
in the initial case was a final adjudica t i on
on the meri t s . Fu rt h e r, the defe n d a n t s
argued that pursuant to the Il l i n o i s
Su p reme Court decision in Rein v. D av i d
A . Noyes & Co., 172 Ill .2d 325, 6 6 5
N.E.2d 1199 (1996),res judica ta b a r re d
the plaintiff Õs willful and wanton miscon-
duct claim in the refiled action .

The I llinois Supreme Court first dis-
cussed Reinand its analysis of the doc-
t rine of res judica ta, explaining that
when a final judgment on the merits is
rendered by a court, it serves to bar any
subsequent actions between the same
parties on the same cause of action.The
doctrine bars not only what was decided
in the first cause of action,but also what
could have been decided. Res judicata
applies only if three requirements are
met. First, there must be a final judg-
ment on the merits.Second,an identity
of the cause of action must exist.Third,
the parties must be identical in both
actions. By prohibiting a plaintiff from
seeking relief on the basis of issues that
could have been resolved in a previous
action,res judicata functions to prevent
parties from Òsplitting their claims into
multiple actions.

In Rein, the plaintiffs filed an eight
count complaint alleging both statutory
and common law counts.The statutory
counts were dismissed and the plaintiffs
subsequently voluntarily dismissed the
common law counts.Upon refiling, the
circuit court,appellate court and I llinois
Supreme Court found the refiled counts
w e re barred on res judica ta g ro u n d s .
Applying Rein to the instant case, the
Court found that the refiling of the will-
ful and wanton count by the plaintiff
was a new action,not a continuation of
the first case.

The Court noted that pursuant to
Il linois Supreme Court Rule 273, Òan
involuntary dismissal of an action, other
than a dismissal for lack of jurisdiction,
for improper venue, or for failure to join
an indispensable party, operates as an
adjudication upon the merits.ÓPursuant

to Rule 273, the Court noted, the dis-
missal with prejudice granted by the
judge on the negligence count was an
adjudication on the merits for the pur-
poses of the res judicata analysis.

T h u s , once the willful and wanton
count was voluntari ly dismissed, t h e
e n t i re case was terminated and the final
o rders became immediately appealable.
As such , the refiled count was an
e n t i re ly new action , not a con t i n u a t i on
of the initial action as asserted by the
p l a i n t i f fs . The Court noted that by
v o l u n t a ri ly dismissing and refi ling part
of an action after a final judgment had
been entered on another part of the
ca s e, the plainti ff subjected herself to a
res judica tad e fe n s e .

The Court also rejected the argument of
the plaintiff and the amicusbrief of the
Il linois Trial L awyers Association that
the legislature intended to give plaintiffs
an absolute right to split their claims
through sections 735 IL CS 5/2-1009
and 735 IL CS 5/13-217. The Court,
again referencing Rein, found that the
statutes cited by the plaintiff did not
provide automatic immunization against
res judica ta or any other legitimate
defenses that a defendant might put
forth, and denied the plaintiff Õs claims
that these statutes provided plaintiffs an
a u t omatic right to split cl a i m s .
Although the Reincourt outlined six sit-
uations in which claim splitting would
be allowed,the Court found none of the
six situations applied to the instant
plaintiff Õs case. As such, the I llinois
Supreme Court upheld the dismissal of
the plaintiff Õs willful and wanton count,
finding it was barred by the doctrine of
res judicata.

RELATION BACK

Amended Medical Malpractice
Allegations Relate Back To

Original Complaint

In Porter v. Decatur Memorial Hospital, -
-- N.E.2d ---, 2008 WL 217204 (5th
Dist. Jan.25,2008),the plaintiff filed a
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medical malpractice action arising of out
treatment for a spinal injury given after
an automobile accident.On appeal,the
I llinois Su p reme Court con s i d e re d
whether a new count added to the plain-
tiff Õs second amended complaint, filed
after the statute of limitations expired,
related back to the previous complaints,
which were timely filed.

In the new count, the plaintiff alleged
that the hospital,through one or more
of its employees,erred in failing to prop-
erly interpret a CT scan,misread a CT
scan,and failed to appreciate the frac-
tures noted on the CT scan.The defen-
dants alleged that this was a new and
different claim and thus barred by the
statute of limitations. The trial court
granted defendantsÕmotion,finding that
the plaintiff Õs initial allegations against
the hospital Òcentered exclusively around
the conduct of its nursesÕfailure to con-
duct neurological checks and not the
radiologistÕs negligent interpretation of
the CT sca n . Ó The appellate court
affirmed the trial courtÕs ruling and the
plaintiff appealed.

The I llinois Supreme Court first looked
to Section 5/2-616 of the I llinois Code
of Civil Procedure, which provides that
a cause of action relates back when it
ÒÔgrew out of the same transaction or
occurrenceÕset up in the pleadings that
were filed within the limitations period.Ó
735 ILC S 5/2-616(b) (West 2004).
The purpose of the relation back doc-
trine is to Òpreserve causes of action
against loss by re a s on of tech n i ca l
default unrelated to the meri t s . Ó
Ad d i t i on a lly, s e c t i on 2-616(b) is
Òdesigned to afford a defendant a fair
opportunity to investigate the circum-
stances upon which liability is based
while the facts are accessible.ÓThus,the
Court noted, the requirements of 735
ILCS 5/2616 should be liberally con-
strued so that litigation can be resolved
on the merits,avoiding the elevation of
form over substance.

The plaintiff argued that the meaning
of the ph rase Òsame tra n s a c t i on or
o c c u r re n c eÓ should include the same
eve n t ,or series of connected eve n t s ,t h a t
occur prox i m a t e ly in time and space to
e a ch other.

Generally, the I llinois Supreme Court
noted,amendments to pleadings are to
be liberally allowed in I llinois. Further,
relation back is appropriate when a party
adds a new legal theory to a set of previ-
ously alleged facts. An amendment that
states an entirely new and distinct claim
for relief however, will not relate back.
In between these two points,the Court
noted, Ònew factual additions will be

considered to relate back when there is a
Ôsufficiently close relationshipÕbetween
the original and new claims, both in
temporal proximity and in the general
character of the sets of factual allega-
tions and where the facts are all parts of
the events leading up to the originally
alleged injury.Ó

The Illin ois Su p reme Court adopted and
applied the sufficiently close re l a t i on s h i p
test outlined in O l y m p i ato the plaintiff Õs
amended all e g a t i on ,stating that the
Òn ew claim will be con s i d e red to have
a risen out of the same tra n s a c t i on or
o c c u r rence and will relate back if the new
a ll e g a t i ons as com p a red with the timely
filed all e g a t i ons show that the eve n t s
a lleged were close in time and subject
matter and led to the same injury. Ó

Ap p lying that ra t i on a l e, the I ll i n o i s
Supreme Court found there was a suffi-
ciently close relationship between the
two allegations for the later allegation to
have arisen out of the same transaction
or occurrence as the earlier one. The
Court noted in the initial complaint that
the plaintiff alleged that the Hospital,
through its employees and agents,acted
in a manor, which allowed the plaintiffÕs
diminishing neurological function to go
undiagnosed and untreated.

In the amended allegations,the Court
found the plaintiff alleged that a partic-
ular agent of the Hospital misread and
misinterpreted a CT scan, and as a
result,the plaintiff Õs diminishing neuro-
logical function was undiagnosed and
untreated. Therefore, the Court found
that the portion of the plaintiff Õs initial
allegations,Òparticularly the general alle-
gation about the failure to report plain-
t i f f Õs diminishing neuro l o g i cal func-
t i on , Ó p rovided sufficient notice to
defendants for the amended count to
relate back.A sufficiently close relation-
ship existed between these allegations
and they were part of the same events
leading to the same ultimate injury.

The court dismissed the defe n d a n t s Õ
argument that they lacked sufficient
notice that the plaintiff intended to rely
on the CT  scan in the all e g a t i on s
because the CT scan was not mentioned
in the original or first amended com-
p l a i n t s . The defe n d a n t s Õa r g u m e n t
applied too narrow of an interpretation
of the same transaction or occurrence
language.Further, the Court found that
the defendantsÕargument ignored the
Ògrew out ofÓlanguage in 735 ILCS
5/2-616. As such,the I llinois Supreme
Court reversed the trial and appellate
courtÕs decisions and remanded the mat-
ter for further proceedings.

JURISDICT ION

Defendant Lacked Sufficient 
Contacts In Illinois For Court To

Exercise Jurisdiction

In Sabados v. Planned Parenthood, ---
N.E.2d ---, 2007 WL 4571125 (1st
Dist. Dec.28,2007),the plaintiff filed a
medical negligence action against defen-
dant Planned Parenthood of Greater
Indiana with regard to allegedly negli-
gent services provided at its Hammond,
Indiana cl i n i c . D e fendant filed a
motion to dismiss for lack of jurisdiction
pursuant to the I llinois Code of Civil
Pro c e d u re Se c t i on 2-209. 735 IL C S
5/2-209 (West 1994). The trial court
ruled in favor of the plaintiff.

On appeal, the defendant argued that the
Illin ois court lacked in per s o n a mj u ri s d i c-
t i on because Planned Pa renthood of
Indiana does not provide any services in
Illin ois and lacked the minimum con-
tacts within I llinois necessary to support
an I llinois court exe rcising juri s d i c t i on
over it in the matter.

Limited discovery was allowed for the
purposes of the motion to dismiss based
upon the lack of personal jurisdiction,
and the discove ry revealed that the
defendant owned no property in I llinois
and was not registered to conduct busi-
ness in I llinois. However, over a four
year period,the defendant treated 1,500
Il linois residents,or 1.5% of the total
number of patients seen.Further, some
I llinois residents were listed in a
fundraising database maintained by the
defendant.Finally, the defendant adver-
tised their services in I llinois ph on e
books and employed eight I llinois resi-
dents over a five year period.

The appellate court first noted that 735
IL CS 5/2-209, referred to as the long
arm statute, allows an I llinois court to
exercise jurisdiction over an out of state
defendant when exercising such juris-
d i c t i on is consistent with the due
process rights of the defendant under
the United States and I ll i n o i s
Constitutions.

In order to comply with the due process
requirements of the United States and
I ll inois Con s t i t u t i on s , the defe n d a n t
must have enough minimum contacts
within the state seeking to exercise per-
sonal jurisdiction, and the action must
Òarise out of the defendantÕs contactsÓ
with that state. Exercising jurisdiction
when such contacts exist must be fair,
just and reasonable and must not Òoffend
the Ôtraditional notions of fair play and
substantial justice.
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A defe n d a n tÕs minimum contacts can be
established when the evidence show s
that the defendant Òp u rp o s e f u lly
a v a i l e dÓitself Òof the privilege of con-
ducting activitiesÓin the state seeking to
e xe rcise juri s d i c t i on . A court can exe r-
cise specific juri s d i c t i on over a defe n-
dant corp o ra t i on in a parti cular matter
if the li tigation arises out of or is con-
nected to the defe n d a n tÕs all e g e dly
wron gful acts within the state seeking
to exe rcise juri s d i c t i on .

General jurisdiction over a defendant is
proper when the defendant has continu-
ous and systematic business con t a c t s
within the forum state. For instance,
general jurisdiction would be proper if a
defendant carried out business within
the state on a basis that showed perma-
nence and continuity. The standard for
general jurisdiction is higher because
subjecting oneself to general jurisdiction
allows a defendant to be sued on matters
both related and unrelated to the defen-
dantÕs activities in the state seeking to
exercise jurisdiction.

The plaintiff argued that specific juris-
diction was established because the tort
committed by defendant was committed
in I ll i n o i s . Sp e c i f i ca lly, the plainti ff
argued that although her treatment was
re c e i ved on ly in Indiana, her injury
developed and was sustained in I llinois.
Further, the plaintiff argued that defen-
dant was doing business in I llinois.

In analyzing the plaintiff Õs argument,
the court looked to cases involving pro-
fessional malpractice claims against out
of state doctors.In such cases involving
p e r s onal serv i c e s ,the appellate court
noted that courts must focus their analy-
sis on the place where the services are
provided. Applying that consideration
to the instant matter, the appellate court
noted that the plaintiff sought out ser-
vices in Indiana and that even though
her injury was discovered in Illinois,that
fact alone was insufficient to establish
that the defendant had minimum con-
tacts in I llinois.Specifically, the services
provided by the defendant doctor in
Indiana were not directed at a particular
place, but were intended to affect the
individual who sought out the treat-
ment. As such,the court explained,the
individual who crosses state lines to seek
assistance and then travels back to a dif-
ferent state, should expect to return to
the state where he or she sought treat-
ment in order to file a complaint.

The appellate court found no evidence
that her injuries were the result of activ-
iti es that the defendant purp o s e f u lly
directed to residents of I llinois. The
a d ve rtisements in the I lli nois ph on e

book were not enough to create suffi-
cient minimum contacts.As such, the
appellate court determined that it was
unreasonable to force the defendant to
litigate in I llinois.

The appellate court similarly disagreed
with the plaintiff Õs argument that the
defendant had subjected itself to general
jurisdiction in I llinois because it was
doing business within I llinois. In order
to determine whether general jurisdic-
tion exists,the court considered whether
there was sufficient evidence that the
defendant was carrying out business in
Il linois that was permanent and contin-
uous. The court noted that the defen-
dant maintained no offices in I llinois
and conducted no sales in I ll i n o i s .
Further, the evidence demonstrated that
the placement of the telephone book
listings was the decision of the tele-
phone book publishers,not the defen-
dant. As there was no evidence that the
defendant systematically and continual-
ly transacted business in I ll i n o i s , i t
therefore did not subject itself to gener-
al jurisdiction.As such,the lower courtÕs
decision was reversed.

EVIDENCE

Trial Court Did Not Abuse Discretion
In Reserving Ruling On Motion 

In Limine

In Beard v. Barron, -- N.E.2d --, 2008
WL 192052 (1st Dist. Jan.22, 2008),
the plaintiff filed a medical malpractice
action alleging negligence in connection
with the death of her mother. The
plaintiff appealed a jury verdict in favor
of the defense.

Prior to the commencement of trial, the
plaintiff made a motion in limine seek-
ing to preclude testimony from certain
physicians regarding particular medical
complaints the deceased made prior to
her death in accordance with the Dead
ManÕs Act. 735 ILCS 5/8-201(a) (West
2004).The trial court determined that it
had to defer its ruling on the motion in
limine until testimony from the plain-
tiff Õs experts was given so that the court
could determine whether the subject
matter of the plaintiffÕs expertsÕtestimo-
ny would thus all ow the testimony
re g a rding prior re p o rts the deceased
made to her physicians to be admissible.

During trial,defense counsel questioned
plaintiff Õs treaters on certain prior com-
plaints of medical problems.The plain-
tiff objected to the questioning as being
in violation of the motion in limine, and
the judge sustained the objection s ,
immediately ordering the jury to disre-

gard any testimony.

On appeal,the plaintiff argued that the
t rial court erred in re s e rving ruling on
the motion in limine, t h e reby all ow i n g
c e rtain testimony re g a rding prior con-
ve r s a t i ons between the deceased and her
m e d i cal providers to be heard by the jury.

The appellate court first noted that the
Dead ManÕs Act Òserves two purposes:
(1) protecting decedentsÕestates from
fraudulent claims;and (2) equalizing the
position of the parties in regard to the
giving of testimony.Ó735 ILCS 5/8-
201(a) (West 2004).Further, the appel-
late court discussed the disadvantage
trial courts face in ruling on motions in
limine prior to trial because the trial
court has not had the benefit of all of the
evidence before them. However, the
appellate court found the timely objec-
tion and immediate striking by the trial
judge was not reversible error.

The plaintiff also argued that the trial
courtÕs decision to allow an answer refer-
encing the decedentÕs prior complaints
of specific symptoms,elicited by the
plaintiff Õs attorney during questioning
of the treating physician as an adverse
witness,was reversible error. The appel-
late court noted that the application of
the Dead ManÕs Act must be fundamen-
tally fair. As such,the appellate court
found no reversible error, stating that Òit
would be fundamentally unfair to allow
the plaintiff to specifically ask [the doc-
tor] why he did not order [a test], the
question suggesting that [the patient]
presented with symptoms that were new
and concerning, and then use the Dead
ManÕs Act to bar his response why he
did not feel the symptoms to be new or
concerning.ÓThe appellate court found
no reversible error in the application of
the Dead ManÕs Act, and affirmed the
trial courtÕs decision.

SET TL EME NT

Trial Court Properly Accepted
Settlement

In Will v. Northwestern University, ---
N.E.2d ---, 2007 WL 4410681 (1st
Dist. Dec.14,2007),plaintiffs appealed
the trial courtÕs approval of a settlement,
seeking to have the settlement vacated
and requesting a trial on the issue of
damages only. In Will , coadministrators
of the estate of the deceased brought a
wron gful death and survival action
against No rt h w e s t e rn Unive r s i ty on
behalf of their deceased sonÕs estate.
Members of the deceasedÕs estate
included three minors, who were half-
brothers of the deceased.
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A f ter the commencement of suit, a
g u a rdian ad lite mwas appointed to ev a l-
uate the proposed settlement and make a
re c om m e n d a t i on to the trial court as to
whether the settlement was in the best
i n t e rest of the minors.The guardian ad
l i te mi nvestigated and then re c om m e n d-
ed the proposed settlement to the tri a l
c o u rt as being in the best interests of the
m i n o r s . One of the co-administra t o r s
wanted certain non-financial term s
i n cluded in the settlement and was
opposed to the settlement. The guard i a n
ad lite m found that the non - f i n a n c i a l
t e rms sought by the co-administra t o r
objecting to the proposed settlement
Òre p resented vindica t i onÓand were not in
the best interests of the minor heirs.

The trial court adopted the guardian ad
litemÕs report and determined it had a
Òduty to prevent the rejection of settle-
ment offers which, in the minorÕs best
interests,should be accepted.ÓThe court
further noted that a jury could not award
the non-financial relief sought by the
co-administrator who objected to the
financial settlement.

On appeal,the court noted that the co-
administrator appealing the trial courtÕs
enforcement of the settlement only had
standing to object to the settlement as a
member of a group Òfor whose joint ben-
efit the cause was being brought.Ó As
c o - a d m i n i s t ra t o rÕs of the deceasedÕs
estate, the administrators had a Òfiducia-
ry relationship to the EstateÕs beneficia-
ries to act in the utmost good faith to
protect their interests,exercising at the
very least the degree of skill and dili -
gence any reasonably prudent person
would devote to her own person a l
affairs.Ó The primary fiduciary duties
owed by the co-administrators were to
pay off the decedentÕs debts (if any) and
to Òinsure that his beneficiaries received
their just benefitsÓfrom the decedentÕs
estate in a timely manner.

The appellate court noted that the
objecting co-administra t o rÕs demand
for nonfinancial settlement terms was
not in the best interest of the estate and
the estateÕs heirs, but rather re f l e c -
ted the individual co-administra t o rÕs
d e s i res alon e .ÒH er conduct of con t i n u-
ing to insist on these non - m on e t a ry
i t e m s ,w h i ch were otherwise unobtain-
able via any court pro c e e d i n g, was in
d i rect opposition to coadministra t o rÕs
d e s i re to accept the settlement and was
p reventing [ the decedentÕs] beneficia-
ries from expeditiously receiving their
enti tled benefits.Ó

More significantly, the appellate court
noted,was that the rights of the minor

beneficiaries of the estate were to be
Òcarefully guarded.ÓAs such,when a
court Òbelieves settlement to be in the
minorÕs best interest, it may order a
guardian or conservator to effectuate the
settlement.ÓIf that person refuses to
carry out the settlement in contradiction
to the courtÕs determination, the court
may appoint a guardian ad litemto settle
the case on the minorÕs behalf.Ó

G i ven that the settl ement was ev a l u a t-
ed and re c ommended by the guard i a n
ad lite mas being in the best interest of
the minor beneficiaries of the estate,
the appellate court determined that the
t rial court pro p e rly accepted and exe-
cuted the settlement without any abuse
of discre t i on .

PREMISES LIABIL IT Y

Borrowed Employee Lacks Common
Law Right To Recover From 

Borrowing Employer

In Chavez v. Transload Services,LLC, --
- N.E.2d ---, 2008 WL 598439 (1st
Dist. March 4, 2008),the plaintiff filed
a lawsuit alleging premises liability and
negligence after he was injured after
being struck by a crane while working as
a tempora ry laborer on defe n d a n tÕs
property. On the day of the incident,the
plaintiff was employed by Ta n d e m
Staffing Solutions,and had been hired
as a temporary laborer by the defendant.

The defendant filed a motion to dismiss
the complaint pursuant to 735 IL C S
5 / 2 - 2 0 9 ,and argued that the defe n d a n t
was not liable because it was a borrow-
ing employer and thus protected from a
t o rt claim pursuant to the Wo rk e r s Õ
C om p e n s a t i on Ac t . 820 ILCS 305/5(a)
(West 2004). The tri al court gra n t e d
the motion , finding that the defe n d a n t
was a borrowing employer pursuant to
the Ac t .

Se c t i on 5(a) of the Wo rk e r s Õ
Compensation Act provides immunity
to borrowing and loaning employers for
injured borrowed or loaned employees.
Pursuant to the Act, an injured employ-
ee lacks a common law and statutory
right to re c over damages from his
e m p l oyer for injury sustained while
working, other than through the Act.
The Act provides immunity to loaning
and borrowing employers.

On appeal,the court looked to whether
the plaintiff was a borrowed employee.
The two most important factors are
whether the borrowing employer had
the right to con t rol the borrow e d
employeeÕs work and whether the bor-

rowed employee consented to a bor-
rowed employment relationship. Courts
also consider whether the borrow i n g
employer had the power to fire the
plaintiff and whether any written agree-
ment existed between the borrow i n g
employer and borrowed employee.

The appellate court discussed Evans v.
Abbott Products,Inc., 150 Ill.App.3d 845,
502 N.E.2d 341 (1st Dist. 1986). In
Evans, a borrowed employee appealed a
motion to dismiss granted in favor of the
borrowed employer, arguing that a ques-
tion of fact existed as to the plaintiff Õs
status and whether an employe r -
employee relationship existed.In Evans,
the defendant had the right to control
the plaintiff Õs activities,had the right to
fire the plaintiff, and also found that 
the plaintiff gave implied consent to the
b o r rowed employee re l a t i onship by
accepting temporary work assignments
and the defendantÕs Òcontrol and direc-
tion as to his work activities.Ó

In the instant matter, the appellate court
found that the factors evidenced a bor-
rowed employee relationship. First, the
plainti ff accepted the handbook and
re c e i ved individualized training from
the defendant.Second, the defendant
set the plaintiff Õs schedule, controlled
his work and retained the right to fire
the plaintiff for any reason.Further, the
plaintiff was treated similarly to the
defendantÕs employees in that he worked
the same types of hours and was entitled
to the same breaks.Finally, the appellate
court found that by accepting the work
assignment with the defendant and
accepting the defendantÕs control and
d i re c t i on of his work , the plainti ff
impliedly consented to the borrowed
employee relationship.
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