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Ac c o rding to the nursing hom e, t h e
plaintiff needed a physician to make any
o p i n i ons con c e rning ca u s a t i on . O n e -
hundred twenty (120) days after the pre-
sent suit was filed,the defendant-nursing
home filed a motion to dismiss the plain-
t i f f Õs complaint contending that the
plaintiff had failed to file the requisite
report within 120 days because the report
filed by the plaintiff was from a nurse
rather than a physician.

In an attempt to cure the deficiency, and
before the hearing on the motion to dis-
m i s s , the plaintiff served the nursing
home with a new expert report complet-
ed by a physician, which addressed the
cause of the decedentÕs injuries. At the
hearing, the trial court denied the defen-
dantÕs motion to dismiss and granted the
plaintiff an extension of thirty (30) days
to cure the deficiency in the original
report by having a physician prepare the
re p o rt . The nursing home then peti-
tioned the appellate court to review the
trial courtÕs ruling. Specifically, the defen-
dant contended that a nurse was not
qualified by the statute to give an opinion
on causation,and,as a result,the report
originally filed by the plaintiff was not
just deficient, but non - e x i s t e n t .T h e
nursing home asked the appellate court
to find that the plaintiff was not entitled
to an extension of time to cure the defi-
ciency because the statutory period to file
a proper report had expired.

In interp reting the statute, the appell a t e
c o u rt held that the re p o rt was simply defi-
cient (not non - e x i s t e n t ) ,and that the
c o u rt was not re q u i red to dismiss the ca s e,
but pro p e rly exe rcised its discre t i on to
g rant an extension to the plaintiff.
H ow eve r, while the court held that a thir-
ty (30) day extension to cure the deficient
re p o rt was pro p e r, it was not proper to
a ll ow the plaintiff to file a wholly new
re p o rt from another expert after the statu-
t o ry period had elapsed.

In ruling for the nursing hom e, the court
l o oked to caselaw and the legislative
intent to determine that the plaintiff
should not have been all owed to go
b eyond the 120 day deadline for fil ing an
e x p e rt re p o rt to cure a deficiency in a
re p o rt by obtaining a totally new re p o rt ,
as the plaintiff had done in the pre s e n t
m a t t e r. I n s t e a d ,an amendment to the
statute emph a s i zed the need to cure the
d e f i c i e n cy in the re p o rt alre ady filed. T h e
a p p e llate court held that the trial court
did not abuse its discre t i on by giving the
plaintiff  an extension to cure the nurseÕs
re p o rt ,but it could not consider the whol-
ly new phys i c i a nÕs re p o rt ,filed more than
120 days after the suit was filed, when it
ruled on the nursing hom eÕs motion to

d i s m i s s .Fu rt h e rm o re, b e cause those defi-
ciencies could not be cured by making
changes to the nurseÕs re p o rt (because the
nurse was not statutori ly qualified to state
an opinion on ca u s a t i on) the trial court
was forced to grant the nursing hom eÕs
m o t i on to dismiss.Nexion Health at Oak
M a n o r, I n c .v. B rewer, 243 S. W.3d 848
(Te x .Ap p. 2 0 0 8 ) .

IMPR OPER STAFFING RESULTS
IN LIABIL IT Y

An Arkansas Appellate Court Reversed a
Dir ected Verdict for a Company

Providing Consulting Services to
Improperly Staffed Nursing Home by
Finding Substantial Evidence that Its
Negligence was the Proximate Cause of

the ResidentÕs Injur ies

The family of a deceased resident of an
Arkansas nursing home filed suit against
the residentÕs home, a company providing
administrative services for the home, a
company providing consulting services to
the home, and the chief executive officer
(CEO) of both companies.The resident
returned to the nursing home after a brief
stay in a hospital to treat bilateral pneu-
monia. W ithin several weeks of return-
ing, the resident could no longer feed
herself, began losing weight, and began
developing pressure sores.Thereafter, her
s o res got worse, her food intake
decreased,and she became incontinent.
She ultimately died soon after these com-
plications began.Her death certificate
listed con g e s t i ve heart failure as the
immediate cause of death, and listed
pressure sores and inanition as significant
conditions that contributed to her death.

The residentÕs family sued for wrongful
death,negligence, breach of contract,and
violations of the Arkansas Long Term
Care statute. Specifically, the complaint
alleged that inadequate staffing at the
nursing home and various acts of malfea-
sance, including improper hygiene, skin
care, and nutritional care, proximately
caused the residentÕs injuries and death.
At the close of the plaintiffsÕcase during
the trial, the trial court found that the
evidence against all of the defendants was
so unsubstantial that it failed to move
b eyond speculation and con j e c t u re .
C on s e q u e n t ly, the trial court dire c t e d
verdicts against all of the plaintiffs in
favor of all of the defendants.

In affirming the directed verdict for the
company providing administrative ser-
vices,the appellate court held that the
c om p a ny on ly provided billing and
accounting services and that it had no
responsibility concerning the number of

staff on duty at the nursing home.

The court also affirmed the directed ver-
dict for the CEOs of both companies.
The court held that there was no evi-
dence beyond speculation that the CEOs
were charged with staffing, training, or
supervision at the home or that their
actions proximately caused the residentÕs
injuries or death.Additionally, the court
held that the plaintiffs did not offer any
evidence at trial, and made no argument
on appeal,that the CEOs failed to imple-
ment proper policies or that they had
hired an ineffective administrator.

However, the court reversed and remand-
ed the directed verdict against the con-
sulting company. The court held that the
plaintiffs presented substantial evidence
from which a jury could reasonably con-
clude that the consulting firm was negli-
gent and that its negligence was a proxi-
mate cause of the residentÕs injuries. The
company was directly involved in the
provision of care at the nursing home,
rev i ewed numerous surveys from the
home showing inadequate staffing, and
made recommendations concerning resi-
dent ca re . Fu rt h e rm o re, the com p a ny
represented that it possessed an expertise
in nursing home care, but yet the home
was continuously understaffed,and,as a
result, the staff had repeated problems
t u rning the re s i d e n t s ,feeding them
breakfast in a timely manner, taking resi-
dents to the bathroom,encouraging fluid
i n t a k e, and changing the re s i d e n t s .
Therefore, the directed verdict in the
companyÕs favor was improperly granted
and the case was remanded for a new
trial. Scott v. Central Arkansas Nursing
Centers,Inc., No. CA 06-1252,2008 WL
588585 (Ark. Ct. App. March 2, 2008).
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DEH YDRATION AND 
MALNU TR I T ION

A New York Trial Court Held that the
Daughter ofa Former Nursing Home

Resident Provided Enough Evidence to
Present Her Medical Malpractice 

Claims to a Jury

The daughter of a deceased New Yo rk
nursing home resident filed suit against
her fatherÕs nursing home and his pri m a-
ry ca re phys i c i a n . Plaintif f claimed that
both of the defendants negligently ca re d
for her father, causing him to becom e
d e hyd rated and malnourished for a pro-
t racted period of time,u l t i m a t e ly leading
to his death. The plaintiff Õs com p l a i n t
a s s e rted seve ral causes of action , i n cl u d-
i n g, m e d i cal malpractice against the
nursing hom e, m e d i cal malpra c t i c e
against her fatherÕs treating phys i c i a n ,
wron gful death, and a loss of society and
c om p a n i on s h i p.

On August 2, 2 0 0 0 ,the plaintiff Õs father
was admitted to the defendant nursing
h ome Òstatus post open re d u c t i on and
i n t e rnal fixation of a left hip fra c t u re . ÓH e
was eighty-four (84) years old. U p on
a d m i s s i on ,the decedentÕs physician noted
his appearance to be genera lly Òf ra i l , Óa n d
that he was not ve ry talkative and seemed
c on f u s e d .He weighed 119.2 pounds at
a d m i s s i on and used a walker to ambulate.
Du ring the first month of tre a t m e n t ,t h e
re s i d e n tÕs treating physician ord e red a
f i n e ly chopped diet, n u t ri t i onal supple-
m e n t s ,and superv i s i on at all meals. T h e
resident continued to eat poorly and lost
f o u rteen pound during his first thre e
m onths of re s i d e n cy, d ropping his weight
d own to nearly 100 pounds. G i ven the
d e c e d e n tÕs frail con d i t i on , the tre a t i n g
physician consulted with his daughter
about inserting a feeding tube and intra-
venous fluids; h ow eve r, she would not
c onsent and insisted that her father be fe d
a regular solid food diet. The re s i d e n t
c ontinued to refuse both food and fluid
i n t a k e, a n d , u l t i m a t e ly, his phys i c i a n
o rd e red intra venous fluids and tra n s fe r re d
him to the hospital for further ev a l u a t i on .
T h ree days later, the resident died.

Both the treating physician and the
nursing home filed motions for summa-
ry judgment.The trial court denied sum-
m a ry judgment for the phys i c i a n ,f i n d i n g
that his retained expert provided on ly
c on cl u s o ry statements that the phys i-
c i a nÕs treatment was in accordance with
accepted medical practice and that his
t reatment did not prox i m a t e ly cause the
re s i d e n tÕs injuries and death. The court
noted that the expert was unable to
explain the re s i d e n tÕs pro g re s s i ve weight
l o s s ,w hy the physician could not have
i n t roduced an intra venous line earl i e r, o r
w hy the physician did not make any
o rders for the hospitaliza t i on or fe e d i n g
tube earlier than three days before his
d e a t h .W ith respect to proximate ca u s e,
the phys i c i a nÕs expert did not explain
h ow earlier and more aggre s s i ve tre a t-
ment for the re s i d e n tÕs sym p t om s ,
i n cluding weight loss,ove ra ll deteri o ra-
t i on of con d i t i on , loose skin, l e t h a r gy,
and con f u s i on ,would have affected the
resident and why such treatment was not
a viable altern a t i ve .

Unlike the physicianÕs expert, the nursing
homeÕs expert addressed the factual alle-
gations in the plaintiff Õs complaint,stat-
ing that the resident was substantially
below his body weight upon entering the
home and that the home implemented
multiple and appropriate interventions to
a d d ress the re s i d e n tÕs nutri t i onal and
hydration problems,including a thera-
peutic diet, spoon feeding, high caloric
n u t ri t i onal shakes, and supplements.
Additionally, the nursing homeÕs expert
testified that the facilityÕs chart entries
indicated a close monitoring of its resi-
dentÕs oral intake, weight,and lab results.
Moreover, while the nursing home pro-
vided all of the pertinent information to
its residentÕs physician,the facility could
not order a feeding tube;only a physician
could do so.

Under a theory of vicarious liability, the
court held that a nursing home is liable
for a physicianÕs actions only when the
homeÕs staff knew that the doctorÕs orders
were so clearly contradicted by normal

practice that ordinary prudence required
inquiry into the correctness of the orders.
The court added that a nursing home is
to provide nursing care, not medical care,
and that the plaintiff introduced no evi-
dence that the nursing home exercised
any control over the manner in which the
independent physician rendered care. In
contrast,the nursing home staff deferred
to the orders and opinions of the physi-
cian.Therefore, the court dismissed the
plaintiffsÕassertion that the nursing home
was vicariously liable for the acts and
omissions of the physician.

However, the court denied the nursing
homeÕs summary judgment as to the alle-
gations of vicarious liability for its own
staffÕs actions.The court held that the
plaintiffs offered sufficient expert testi-
mony necessary to create a triable issue of
fact with respect to whether the treat-
ment and care rendered by the nursing
homeÕs employees departed from accept-
ed medical standards,and that such con-
duct contributed to the residentÕs injuries
and death.

The court also denied the nursing homeÕs
summary judgment as to the allegations
of medical malpractice. Again, the court
held that the plaintiffs introduced ade-
quate expert opinions concerning their
claim that the nursing home departed
from acceptable nursing home practice by
failing to properly intervene with the res-
identÕs progressive weight loss,failing to
diagnose that he was suffe ring from
dehydration and malnutrition,and failing
to transfer or even request a transfer of a
decedent to a hospital earlier. Slobin v.
B o a s i a k o, No. 1 8 1 4 3 / 0 2 , 2008 W L
818940 (N.Y. Sup. Ct. March 18,2008).

PRODUCT LIABIL I T Y

The Supreme Court of Iowa Affirmed
Summary Judgment in Favor ofBed

Manufacturer Based on the Expiration of
the Statute ofLimit ations  

The husband of an Iowa nursing home
resident filed a negligence action against
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his wifeÕs nursing home and the manufac-
turer of her bed after she died as a result
of accidental asphyxiation when her head
became caught between the mattress and
the bed frame. The bed manufacturer
filed a motion for summary judgment
based on the expiration of the applicable
statute of limitation s . The trial court
granted the bed manufacturerÕs motion,
and the residentÕs husband appealed.

The day after the residentÕs death,offi-
cials at the defendant nursing home told
the plaintiff that they had found his wife
dead in the early morning hours of
January 20,2001. She was found on the
floor next to her bed with her back up
against her bed frame and her head and
throat lodged between the bed rail and
the mattress.An autopsy concluded that
the plaintiffÕs wife had accidentally stran-
gled herself. The local sheriffÕs office
c onducted its own inve s t i g a t i on ,a l s o
concluding that the death was accidental.
M o re ove r, the sheriff  noted that the
medical examiner had recommended that
the beds within the facility might have to
be changed to avoid another similar 
i n c i d e n t . The Iowa Department of
Inspections also conducted an investiga-
tion into the matter. It, too, concluded
that there was a problem with the beds,
noting that the mattress used was not the
standard size for the bed frame used.
Reports from both investigations were
made available to the decedentÕs family.

The plaintiff filed a negligence action
against his wifeÕs nursing home on
January 15,2003,including a product lia-
bilit y claim against the unknown manu-
facturer of the bed.Thereafter, the parties
conducted discovery, and on September
15, 2003, the plaintiff discovered the
i d e n t i ty of the bed manufacture r.
However, the complaint was not amend-
ed to include the name of the manufac-
turer until October 28,2003.

The bed manufacturer opposed the com-
plaint based on the applicable statute of
limitations. The defendant argued that
the plaintiff Õs cause of action against it
accrued on January 21,2001,the day the
plaintiff learned that his wife died of
accidental asphyxiation as a result of her
head getting caught in between the bed
rails and the mattress.Therefore, based
on this knowledge, the plaintiff was on
notice of his claim and the two-year
statute of limitations began to run on
January 21,2001.

The bed manufacturer conceded that the
plaintiff properly tol led the statute of
limitations by filing its claim against an
unknown manufacturer on January 15,
2003,but that the statute was only tolled

until the identity of the manufacturer was
revealed.Therefore, because the plaintiff
learned the identity of the manufacturer
on September 15, 2003,and because the
statute had tolled with only five (5) days
remaining on the original tw o - ye a r
statute of limitations, the plaintiff had
until September 20, 2003, to name the
bed manufacturer as a defe n d a n t .
Because the plaintiff did not amend his
complaint until October 28, 2003, he
failed to assert his claim within the time
proscribed by the rules of civil procedure
in Iowa.

The plaintiff argued that he was not
Òon noticeÓof a possible product liability
claim as soon as January 21, 2 0 0 1 .
Rather, he argued that the initial reports
Òthrew him off the scentÓof a possible
p roduct liability cl a i m . T h e re f o re, t h e
plaintiff argued that there were questions
of fact that needed to be presented to a
jury regarding the plaintiff Õs diligence in
discovering the product liability claim.

The Iowa Supreme Court held that the
plaintiff was put on notice of a possible
claim on January 20,2001,the day he was
told that his wife had been accidentally
strangled in between her bed rails and the
m a t t re s s .W hile the specific defe c t
involved may not have been readily evi-
dent,the plaintiff was aware of sufficient
facts to place him on notice to inquire
further with regard to the possible defect
beginning on January 20, 2 0 0 1 .
Moreover, the plaintiff was never Òthrown
off the scent.ÓThe investigatorsÕreports
recommended changing the beds in the
facility because of the residentÕs death.
Therefore, because the plaintiff Õs com-
plaint was not filed within the two-year
statute of limitations, his claim against
the bed manufacturer was appropriately
barred. Buechel v. Five Star Quality Care,
Inc., 745 N.W.2d 732 (Iowa 2008).

PRESSURE SORES

A Florida Appellate Court Upheld a
JuryÕsVerdict in Favor ofa Paraplegic

That Claimed His Home Nurse Failed to
Recognize and Treat His Decubitus Ulcer

A Florida paraplegic sued his home nurs-
ing care agency claiming that the nurse
provided by the agency failed to appro-
priately diagnose and treat and/or pre-
vent the formation and aggravation of a
decubitius ulcer. The matter was tried
before a jury and the jury returned a ver-
dict in favor of the plaintiff in the amount
of $3,050,000. The defe n d a n t - n u r s i n g
agency moved the trial court to direct the
verdict in its favor arguing that the evi-
dence before the jury concerning causa-

tion was insufficient,and, therefore, the
j u ryÕs ve rdict was incorre c t . The tri a l
court denied the defendantÕs motion and
the defendant appealed.

A little over two months after the acci-
dent that left the plaintiff a paraplegic,he
was sent home and ordered to receive
daily nursing care to monitor his Òalmost-
healedÓstage II decubitus pressure ulcer.
Upon the nurseÕs first visit,she noted that
that the ulcer measured 5 cm by 0.4 cm
wide, and 0.2 cm deep. Based on this ini-
tial assessment,she noted that the ulcer
should be completely healed within three
(3) weeks.During the nurseÕs next visit,
three (3) days later, she noted that the
ulcer was Ò100% pink,Ówith no odor.
The following day, the nurse came to the
plaintiff Õs home, but did not treat the
plaintiff because his front gate was locked
and she could not gain access to his
home.Two (2) days after her last evalua-
tion, she noted that the ulcer was only
Ò90% pink,Óand had a ÒfetidÓodor. The
condition of the ulcer did not change
over the next twenty-four (24) hours,but
the plaintiff Õs nurse did not report these
negative changes to the plaintiff Õs doctor.
Three (3) days following the first noted
sign of a negative change in the condition
of the ulcer, the nurse again noted that
the ulcer was Ò90% pink,Ówith a ÒfetidÓ
odor, and that there was swelling in his
right lower extremity. The nurse still did
not contact the plaintiff Õs doctor, nor did
she visit the plaintiff over the following
two (2) days.

The nurseÕs next visit was three (3) days
later. She noted no odor coming from
the ulcer, but her aid observed that the
plaintiff was very cold and having chills,
although the nurseÕs notes do not reflect
these observations.The nurse missed her
next two (2) appointments to see the
plaintiff, again because the front gate was
locked.Upon her next visit three (3) days
later, she noted serious changes to the
wound. There was an increase in fetid
serous drainage from the wound; the
wound had a fetid odor; 80% of the
wound was necrotic;the necrotic tissue
was undermined;and the ulcer was sig-
nificantly larger, measuring at 9 cm by 8
cm wide, and 1 cm deep. This time, the
nurse left a voice message with the plain-
tiff Õs physician.Finally, two (2) days later,
after noting that the ulcer consisted of
40% necrotic tissue, the nurse instructed
the family to take the plaintiff to his doc-
t o rÕs office. Later that same day, t h e
plaintiff was diagnosed with a stage IV
pressure ulcer that reached his tailbone.
After three (3) weeks of treatment in the
hospital,the plaintiff Õs ulcer measured 20
cm by 30 cm,and never fully healed.



3

During the trial, the plaintiff presented
expert testimony from a registered nurse
and board certified would care specialist.
The plaintiff Õs expert concluded that the
plaintiff was at a Òvery, very high risk for
pressure related complicationsÓbecause
he was paralyzed, and, therefore, could
not feel the pain stemming from the
pressure ulcer.The expert opined that the
defendant-nurse breached the standard
of nursing care, emphasizing that the
n u r s eÕs own documentation support e d
this conclusion. Specifically, the nurse
had noted that the ulcer changed from
being Ò100% pinkÓwith no odor, to Ò90%
pinkÓwith a ÒfetidÓodor over the course
of two (2) days.Despite this information,
the nurse made no attempt to make cer-
tain she contacted the plaintiff Õs physi-
cian to advise him of the changed cir-
cumstances.In the expertÕs opinion, had
the nurse reported the changed circum-
stances early, the plaintiff Õs ulcer never
would have progressed to a stage IV ulcer,
and he never would have had to endure
the years of suffering with the unhealed
ulcer.

Based on the expert testimony provided
by the plaintiff, as well as the medical
records and nurseÕs notes presented to the
jury, the appellate court held that the jury
had sufficient evidence to find the defen-
dant guilty of negligence.

The appellate court granted the defen-
dant a rehearing;however, the court came
to the exact same con cl u s i on upon
rehearing. Therefore, the original cita-
tion to this matter, Olsten Health Services,
Inc. v. Cody, No. 3D07-212, 2008 WL
583687 (Fla. Dist. Ct. App. March 5,
2008),although virtually identical,it has
been superceded by O l s ten He a l t h
Services,Inc. v. Cody, 979 So.2d 1221
(Fla.Dist. Ct. App. 2008).

SUMMAR Y JUDGME NT

A Missouri Appellate Court Held that
Expert Testimony Created a Genuine
Issue of Material Fact Regarding the

Causation Between the ResidentÕs
Precipitous Death and the Nursing

HomeÕs Negligence

The son of a deceased Mi ssouri nursing
h ome resident fi led a wron gful death
a c t i on against his motherÕs nursing hom e
a lleging abuse and negligence in the ca re
and treatment of his mother. The re s i-
dent had been re c e n t ly discharged from a
hospital after suffe ring from dehyd ra t i on
and precipitous weight loss after having
lost tw e n ty - f i ve (25) pounds in on e
m on t h . A f ter her six (6) day stay at the
h o s p i t a l ,the resident re t u rned to the

nursing home and died on ly a few weeks
l a t e r. A f ter extensive discove ry, the nurs-
ing home filed a motion for summary
j u d g m e n t .The nursing home argued that
the plaintiff had not pro d u c e d ,a n d
would not be able to pro d u c e, ev i d e n c e
n e c e s s a ry to establish a causal con n e c t i on
b e tween the alleged acts of negligence
and the his motherÕs death to a re a s on-
able degree of medical cert a i n ty. T h e
t rial court granted the nursing hom eÕs
m o t i on for summary judgment, and the
plaintiff appealed.

The trial court held that no genuine issue
of material fact existed because the plain-
tiff Õs expertÕs testimony was not given to
a re a s onable degree of cert a i n ty. T h e
c o u rt held that the expertÕs opinion s
included speculation that it was possible
that the resident was simply old, sick,
tired of living and wanted to die, and that
it was these factors that led to her death.
Additionally, the trial court concluded
that the plaintiff Õs expert witness did not
offer testimony that the nursing home
caused or contributed to cause the plain-
tiff Õs mother to lose her will to live, or any
expert medical testimony to establish that
any acts or omissions of the nursing
home caused or contributed to its resi-
dentÕs death.

In reversing summary judgment, t h e
appellate court found that the trial court
erred in ruling that the plaintiff Õs expert
failed to give his opinions to a reasonable
degree of medical certainty. Although the
e x p e rt witness did not testify at the
immediate time of giving his opinions
that they were given to a reasonable
degree of medical certainty, the appellate
court found that at the close of the
expertÕs direct examination,the expert
concluded that he was giving these opin-
ions to a reasonable degree of medical
certainty. Therefore, it was error to grant
the motion for summary judgment on
these grounds.

Furthermore, the appellate court held
that the expertÕs testimony was not spec-
ulative, even though he conceded that
factors other than the negligence and/or
abuse of the defendant could have con-
tributed to the residentÕs death.The court
held that the sufficiency of an expertÕs
t e s t i m ony is not destroyed simply
because the expert concedes that other
factors for which the defendant is not
responsible could explain the course of
events.Therefore, to the extent that the
expert conceded that causes other than
the nursing homeÕs negligence were pos-
sible causes,his testimony did not lose its
probative value.

With respect to expert testimony about

whether the decedent had lost her will to
live, the court held that expert testimony
was not necessary. The court noted that
expert testimony is only required when an
issue is so beyond the knowledge and
understanding of the average person that
the jury will not be permitted to draw a
conclusion about the issue without some
expert guidance.The appellate court held
that the average person is well-qualified
to decide whether the emotional condi-
tions associated with sickness and old age
affected the resident to the extent that
she did not want to live or whether she
was simply old and sick and wanted to
die regardless of any negligence on the
part of the nursing home.Therefore, the
plaintiff did not need to provide expert
testimony to present these issues to the
jury. Accordingly, the court found that a
m a t e rial issue of fact remained and
reversed the trial courtÕs entry of summa-
ry judgment. S u n d erm eyer v. S S M
Regional Health Services, No. WD 67235,
2008 WL 731241 (Mo. Ct. App. March
18,2008).

EXPERT REPORTS

A Texas Appellate Court Held that a
Plaintiff Could Not Cure the Deficiency
in an Expert Report Prepared by a Party

Not Statutorily Qualified to Give
Opinions by Filing a New Report After

the Statutory Deadline

The re p re s e n t a t i ve of a Texas re s i d e n tÕs
estate brought a health ca re liabilit y
a c t i on against the re s i d e n tÕs nursing
h om e . The plaintiff alleged that the
nursing home failed to pro p e rly super-
vise the re s i d e n t ,resulting in a in a fall
d own a flight of stairs. The resident suf-
fe red from dementia and wandered out
of the nursing home at the time of her
f a ll . She suffe red seve re injuries as a
result of her fall .

Pursuant to Texas law, when filing a
claim against a health care provider, a
plaintiff is re q u i red to file an expert
report within 120 days of filing suit,
demonstrating that the plaintiff has con-
sulted with an expert in that particular
health care field and that there is a good
faith basis for the complaint. In the pre-
sent matter, the plaintiff served the nurs-
ing home with a report from a nurse
summarizing her opinions regarding the
applicable standards of care, the breaches
of those standards by members of the
defendant-nursing homeÕs staff, as well as
how those breaches caused the residentÕs
injuries. The nursing home challenged
the adequacy of that report. The nursing
home argued that the nurse was not qual-
ified to opine with regard to causation.


